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THURSDAY,  JULY  21,  1994 

House  of  Representatives, 
Subcommittee  on  Coast  Guard  and  Navigation, 
Committee  on  Merchant  Marine  and  Fisheries, 

Washington,  DC. 
The  Subcommittee  met,  pursuant  to  call,  at  10:00  a.m.,  in  room 
1334,  Longworth  House  Office  Building,  Hon.  W.  J.  (Billy)  Tauzin 
(Chairman  of  the  Subcommittee)  presiding. 

Present:  Representatives  Tauzin,  Lancaster,  Barlow,  Pickett, 
Laughlin,  Taylor,  Coble,  Bateman,  and  Gilchrest. 

Staff  Present:  Subcommittee — Elizabeth  Megginson,  Catherine 
Tucker,  Bill  Wright,  Jim  Adams,  Douglas  Cheramie,  Sharon  Don- 
ald; Full  Committee — Tom  Kitsos,  Sue  Waldron,  Joan  Bondareff, 
Lee  Crockett;  Minority — Harry  Burroughs,  Cyndi  Wilkinson,  Ed 
Lee,  Rebecca  Dye,  and  Margherita  Woods. 

STATEMENT  OF  HON.  W.J.  TAUZIN,  A  U.S.  REPRESENTATIVE 
FROM  LOUISIANA,  AND  CHAIRMAN,  SUBCOMMITTEE  ON 
COAST  GUARD  AND  NAVIGATION 

Mr.  Tauzin.  The  hearing  will  please  come  to  order. 

We  may  have  a  journal  vote  this  morning.  I  think  that  is  why 
Members  are  holding  back.  Mr.  Coble  and  I  will  get  our  statements 
in  and  hopefully  we  will  not  have  to  interrupt  the  hearing  in  that 
regard. 

We  welcome  you  to  this  hearing  of  the  Coast  Guard  and  Naviga- 
tion Subcommittee.  The  subject  of  this  hearing  is  the  Coast  Guard's 
interim  final  rule  on  the  requirements  for  evidence  of  financial  re- 
sponsibility under  the  Oil  Pollution  Act  of  1990.  We  will  focus  on 
this  rule,  its  impact,  and  the  implementation  of  the  regulation. 

As  I  have  stated  before,  I  think  it  is  important  for  this  sub- 
committee not  only  to  pass  legislation,  but  also  to  oversee  the  im- 
plementation of  the  law  through  the  regulatory  process.  When  the 
Oil  Pollution  Act  of  1990  was  signed  into  law,  we  in  Congress  all 
shared  the  same  goal  of  ensuring  that  oil  spills  are  prevented. 
However,  recognizing  the  inevitability  of  error  in  the  event  of  an 
oil  spill,  we  wanted  to  ensure  that  sufficient  resources  are  available 
to  promptly  and  fully  respond. 

As  you  may  recall,  this  subcommittee  held  hearings  on  the  pro- 
posed rule  in  November  of  1991.  It  almost  seems  like  ages  ago.  It 
seems  like  we  were  on  the  moon  more  recently  than  our  last  hear- 
ing. 

(1) 


At  that  hearing,  we  heard  concerns  about  whether  there  would 
be  insurance  available  to  cover  the  risks  of  an  oil  spill.  During  that 
hearing,  I  asked  the  Coast  Guard  to  work  with  the  parties  involved 
to  arrive  at  a  mutually  acceptable  set  of  solutions  with  an  interim 
final  rule  published.  It  is  now  time  again  for  this  subcommittee  to 
review  the  rule  and  hear  from  the  involved  parties  as  to  how  it  will 
affect  them,  and  more  importantly,  how  it  will  affect  this  country 
and  the  consumers  of  energy  dependent  upon  the  system  of  trans- 
port. 

It  is  important  that  we  learn  today  what  this  will  cost  the  Coast 
Guard,  the  industry,  and  the  consuming  public.  Is  it  a  reasonable 
set  of  rules?  Will  there  be  adequate  time  to  allow  new  guarantor 
entities  to  develop  and  to  provide  the  evidence  of  insurance  cov- 
erage for  vessels  entering  U.S.  waters  by  December  28,  1994?  Con- 
cerns have  been  expressed  that  the  Coast  Guard  is  depending  on 
the  development  of  new  guarantor  entities  to  provide  the  evidence 
of  financial  responsibility. 

We  don't  know  at  this  time  whether  or  not  or  to  what  degree 
these  entities  will  be  able  to  provide  these  guarantees  and,  indeed, 
service  the  entire  market.  The  Coast  Guard  needs  to  proceed,  as  we 
have  said  before,  cautiously  to  ensure  adequate  coverage  and  the 
full  ability  to  provide  a  response  to  a  spill  at  reasonable  cost  to  all 
parties. 

The  very  last  thing  our  country  needs  is  the  possibility  of  a  dis- 
ruption in  supplies  of  the  extremely  important  various  products 
coming  to  the  United  States  covered  by  the  OPA  90  law  and  regu- 
lations. 

I  am  pleased  now  to  recognize  the  Ranking  Minority  Member,  my 
good  friend  with  whom  I  share  responsibility  for  this  Subcommittee 
and  for  whom  I  thank  again  for  his  extraordinary  bipartisan  co- 
operation with  the  chair  and  with  the  full  committee  in  his  work, 
Mr.  Howard  Coble. 

STATEMENT  OF  HON.  HOWARD  COBLE,  A  U.S.  REPRESENTA- 
TIVE FROM  NORTH  CAROLINA,  AND  RANKING  MINORITY 
MEMBER,  SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGA- 
TION 

Mr.  Coble.  I  thank  you,  Mr.  Chairman. 

I  appreciate  your  calling  this  hearing  regarding  the  recently  re- 
leased Coast  Guard  interim  final  rule,  which  will  implement  the  fi- 
nancial responsibility  provisions  for  vessels  under  the  Oil  Pollution 
Act  of  1990.  I  realize  that  the  Coast  Guard  has  spent  several  years 
attempting  to  develop  a  plan  which  provides  a  way  to  guarantee 
that  vessel  owners  and  operators  pay  for  future  oil  spills,  popularly 
known  as  "polluter  pays".  I  certainly  support  the  goal  of  having  the 
polluter  pay  for  his  own  pollution. 

However,  the  Congress  cannot  allow  a  situation  to  develop,  in  my 
opinion,  where  the  lack  of  availability  and/or  excessively  high  cost 
of  oil  vessel  liability  insurance  stops  the  flow  of  oil  into  our  coun- 
try. Such  a  scenario  would  quickly  devastate  our  economy. 

The  Coast  Guard's  detailed  Regulatory  Impact  Analysis  con- 
cludes that  the  rule  will  not  cause  severe  economic  disruption, 
since  the  two  commercial  enterprises  have  indicated  that  they  can 
provide  the  necessary  guarantees  to  ship  owners  and  operators.  I 


am  advised  that  a  representative  from  one  of  these  new  ventures, 
Shoreline  Mutual  Management,  will  testify  today.  I  will  be  particu- 
larly interested  to  hear  about  Shoreline's  efforts  to  raise  the  nec- 
essary capital  to  operate,  as  well  as  the  estimated  cost  of  this  fu- 
ture financial  guarantee. 

I  also  look  forward  to  hearing,  Mr.  Chairman,  whether  the  other 
witnesses  who  represent  the  world's  oil,  insurance,  and  oil  trans- 
port industries,  think  they  will  be  able  to  operate  under  this  new 
rule. 

I  thank  the  Chairman. 

Mr.  Tauzin.  I  thank  you,  Mr.  Coble. 

Mr.  Fields  has  a  statement  he  would  like  to  submit,  so  without 
objection,  it  will  appear  in  the  record. 

[The  statement  of  Mr.  Fields  follows:] 

Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  nearly  four  years  ago  I  was  a  member  of  the  Conference  Commit- 
tee that  developed  the  Oil  Pollution  Act  of  1990  (OPA  '90).  At  that  time,  I  strongly 
supported  implementation  and  ratification  of  the  1984  International  Oil  Spill  Proto- 
cols to  provide  a  reasonable,  predictable  limit  of  liabiUty  to  vessel  owners  for  oil  pol- 
lution damages. 

The  International  Protection  and  Indemnity  Clubs  also  strongly  advocated  adop- 
tion of  the  International  Protocols.  They  informed  the  OPA  '90  Conference  Commit- 
tee memi)ers  that  they  wovdd  not  act  as  guarantors  under  OPA  '90  if  the  U.S.  did 
not  ratify  the  Protocols.  Unfortunately,  the  Senate  blocked  ratification  of  the  Proto- 
cols, because  they  objected  to  a  national  limit  of  liability.  Chairman  Studds  proposed 
compromise  legislative  language  to  implement  the  Protocols  that  solved  99  percent 
of  the  concerns  of  the  opponents.  Regrettably,  that  proposal  was  not  seriously  con- 
sidered by  the  Senate  conferees,  and  vessel  owners  and  the  Coast  Guard  were  left 
with  no  place  to  turn  for  coverage  for  oil  pollution  damage. 

I  am  terribly  concerned  that  the  Coast  Guard  has  chosen  to  implement  the  in- 
terim final  rule  for  certificates  of  financial  responsibility  in  such  a  short  time  frame. 
It  took  the  Coast  Guard  four  years  to  develop  this  rulemaking,  and  there  is  no  rea- 
son now  to  rush  implementation.  Although  Shoreline  Mutual  is  attempting  to  raise 
the  necessary  capital  investment  to  issue  certificates  of  financial  responsibility 
under  OPA  '90,  they  are  still  not  ready  to  issue  those  certificates.  This  has  put  oil 
transporters  in  a  terrible  position:  in  six  months,  they  must  find  oil  spill  coverage, 
or  be  out  of  business. 

Another  concern  of  mine  is  the  cost  of  oil  spill  coverage  under  OPA  '90.  I  have 
heard  that  the  cost  of  coverage  under  the  Coast  Guard's  interim  final  rule  will  be 
7  to  9  times  more  than  existing  rates.  A  constituent  of  mine  told  me  that  his  cov- 
erage under  the  Coast  Guard  final  rule  would  cost  $1  milUon  per  voyage! 

Mr.  Chairman,  clearly,  we  made  a  mistake  in  1990  by  refusing  to  deal  squarely 
with  this  issue.  I  hope  the  Senate  understands  the  seriousness  of  this  problem,  be- 
cause any  disruption  of  oil  transportation  this  winter  could  have  widespread  rami- 
fications. We  still  have  a  chance  to  correct  this  problem  and  deal  with  reahty  by 
ratifying  the  1992  Oil  Spill  Protocols  which  would  ensure  the  continuation  of  safe, 
efficient  transportation  of  oil  in  this  country. 

I  look  forward  to  hearing  from  today's  distinguished  witnesses  and  I  will  continue 
to  vigorously  support  efforts  to  solve  this  serious  problem.  I  remain  convinced  that 
we  can  protect  our  fragile  coastal  investment  without  displacing  dozens  of  oil  trans- 
porters. 

Thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  The  committee  will  hear  three  panels  of  witnesses 
and  the  first  witness  will  be  Admiral  Robert  Kramek  of  the  United 
States  Coast  Guard,  Commandant  of  the  Coast  Guard,  accom- 
panied by  Mr.  Daniel  Sheehan  and  Mr.  Robert  Horowitz. 

It  is  my  understanding  we  do  have  a  roll  call  vote  that  has  been 
called  on  the  journal.  It  had  been  my  hope  that  we  might  have 
someone  here  who  might  continue  the  proceedings.  Since  they  are 


not  here,  it  will  be  necessary  that  Mr.  Coble  and  I  recess  the  hear- 
ing for  this  vote.  We  will  be  back  in  approximately  ten  minutes. 

The  committee  stands  recessed  for  about  10  minutes. 

[Recess.] 

Mr.  Tauzin.  The  committee  will  please  come  back  to  order. 

Like  that  story  in  the  Bible  when  you  invited  folks  to  show  up 
and  nobody  came,  and  so  you  went  and  got  more.  We  should  have 
a  few  Members  joining  us  after  this  roll  call  is  finished,  but  we 
want  to  proceed  so  that  we  can  expeditiously  hear  from  the  many 
folks  who  have  traveled  a  long  distance  to  share  their  thoughts  on 
the  record  today. 

We  welcome  Admiral  Robert  Kramek  who  is  accompanied  by  Mr. 
Daniel  Sheehan,  Director  of  the  National  Pollution  Funds  Center 
and  Mr.  Robert  Horowitz,  Chief  of  the  Regulation  and  Legislation 
Branch  of  the  National  Pollution  Funds  Center. 

Admiral,  I  understand  that  you  have  to  leave  after  your  testi- 
mony, so  I  wanted  to  accommodate  you  as  best  we  could.  We  wel- 
come you  to  the  Subcommittee  and  expect  that  we  are  going  to 
have  many  times  together.  We  hope  this  one  is  an  enjoyable  occa- 
sion for  you.  The  Commandant  of  the  United  States  Coast  Guard, 
Admiral  Kramek. 

STATEMENT  OF  ADMIRAL  ROBERT  KRAMEK,  COMMANDANT, 
UNITED  STATES  COAST  GUARD,  ACCOMPANIED  BY  DANIEL 
SHEEHAN,  DIRECTOR,  NATIONAL  POLLUTION  FUNDS  CEN- 
TER, AND  ROBERT  HOROWITZ,  CHIEF,  REGULATION  AND 
LEGISLATION  BRANCH,  NATIONAL  POLLUTION  FUNDS  CEN- 
TER 

Admiral  Kramek.  Good  morning  Mr.  Chairman.  It  is  a  pleasure 
to  be  here  this  morning  to  testify  before  you  and  address  the  in- 
terim rule  for  certificates  of  financial  responsibility.  On  my  right  is 
Dan  Sheehan  and  on  my  left  is  Robert  Horowitz,  experts  who  have 
spent  the  last  three  years  developing  every  aspect  of  this  rule. 

Dan  is  the  Director  of  the  National  Pollution  Funds  Center  and 
does  more  than  just  work  on  the  COFR  issue.  The  newspapers 
refer  to  him  as  the  billion  dollar  man  because  he  is  the  guardian 
of  the  Pollution  Fund.  The  Coast  Guard,  as  you  know,  has  pub- 
lished an  interim  rule  to  implement  the  financial  responsibility 
provision  of  the  Oil  Pollution  Act  of  1990,  and  CERCLA.  I  believe 
the  rule  implements  the  law  as  intended  by  Congress  and  balances 
the  interests  of  the  United  States  citizens  and  the  maritime  indus- 
try. 

After  the  Exxon  Valdez  tragedy  in  1989,  OPA  90  was  enacted  by 
Congress  and  signed  into  law.  The  liability  and  compensation  pro- 
visions of  OPA  90,  however,  had  been  under  development  for  many 
years  prior  to  that,  as  you  know. 

There  were  many  objections  to  adoption  of  that  law  and  the  pro- 
posed law's  liability  and  compensation  provisions,  so  Congress 
unanimously  adopted  a  liability  and  compensation  regime  based  on 
the  fundamental  concept  that  the  polluter  pays  for  removal  costs 
and  damages.  In  September  1991,  the  Coast  Guard  proposed  a  rule 
to  implement  OPA  90  and  CERCLA's  financial  responsibility  man- 
dates, but  was  immediately  challenged  by  the  international  ship- 


ping  industry  for  failing  to  use  the  rule  to  insulate  that  industry 
from  the  potential  for  unlimited  liability. 

As  you  mentioned,  you  held  a  hearing  at  that  time  which  thor- 
oughly reviewed  the  issues  and  concerns.  The  industry  debate  and 
administration  debate  has  continued  for  almost  three  more  years. 
But  during  that  time,  OPA  90  was  not  altered  to  authorize  the 
Coast  Guard  to  insulate  the  shipping  industry  from  the  possibility 
of  unlimited  liability.  Accordingly,  on  1  July,  I  signed  the  interim 
final  rule. 

This  rule  implements  OPA  90's  and  CERCLA's  mandate  to  pro- 
tect U.S.  taxpayers.  It  does  this  by  enhancing  the  ability  of  a  claim- 
ant to  obtain  compensation  for  removal  costs  and  damages,  suf- 
fered as  a  result  of  an  oil  spill  or  hazardous  substance  release,  from 
the  polluter  or  the  polluter's  guarantor.  The  rule  adopts  the  themes 
of  the  notice  of  proposed  rulemaking,  but  makes  a  number  of  tech- 
nical improvements  in  response  to  comments. 

And,  Mr.  Chairman,  we  have  heeded  your  charge  in  1991  to  try 
to  be  as  flexible  as  possible,  to  work  together  as  best  we  can  to  get 
a  mutually  acceptable  rule  to  all  parties.  I  believe  we  have  done 
this.  That  is  why  it  has  taken  so  long. 

We  have  been  as  flexible  as  the  law  allows,  in  my  opinion.  But 
I  know  everybody  is  not  happy. 

I  want  to  congratulate  you  on  holding  this  hearing.  I  think  it  is 
very,  very  important  to  hear  from  all  sides,  to  see  exactly  where 
we  are,  to  measure  the  progress  that  we  have  made  in  coming  up 
with  a  rule  that  we  feel  is  as  flexible  as  the  law  allows  at  this  time. 

The  changes  we  have  made  since  1991,  while  technical,  also  en- 
hance the  statutory  protections  afforded  guarantors.  It  phases  in 
compliance,  it  permits  financial  responsibility  to  be  demonstrated 
through  time-tested  methods  of  self-insurance,  guarantees  of  insur- 
ance, surety  bonds  or  financial  guarantees.  It  also  permits  a  catch- 
all, other  evidence  guaranty. 

To  remain  as  flexible  and  responsible  as  possible,  we  have  adopt- 
ed an  interim  rule  with  a  request  for  comments.  This  90-day  com- 
ment period  closes  on  September  29th.  Nevertheless,  an  interim 
rule  is  still  a  rule. 

We  solicited  further  comments  because  fine-tuning  of  the  tech- 
nical adjustments,  if  necessary,  is  more  easily  accomplished  in  an 
interim  rule  rather  than  a  final  rule,  and  I  would  hope  it  would  be 
seen  as  a  measure  of  our  flexibility.  We  want  to  be  as  flexible  as 
possible  to  make  any  changes  that  need  to  be  made  at  the  last 
minute. 

An  issue  often  raised,  and  perhaps  the  most  contentious  in  the 
context  of  this  rulemaking,  was  the  assertion  that  guarantors  are 
subject  to  unlimited  liability  and,  therefore,  could  not  underwrite 
this  exposure. 

I  don't  believe  this  is  true.  Congress  explicitly  limited  a  guaran- 
tor's liability  to  the  amount  of  financial  responsibility  and  no  more. 
In  the  past  24  years  in  this  country,  we  know  of  no  instance  in 
which  the  guarantor's  limits  have  been  breached.  We  believe 
amendments  made  to  the  guaranty  forms  will  reinforce  OPA  90's 
clear  limitation  on  a  guarantor's  liability  and  increase  the  comfort 
zone  for  guarantors.  We  have  also  included  specific  defenses  rein- 
forcing OPA  90's  protections  for  guarantors. 


Mr.  Chairman,  the  Administration  has  dehberated  a  long  time 
because  we  wanted  to  be  sure  we  were  doing  the  right  thing  and 
not  unreasonably  prejudicing  industry.  We  also  wanted  to  assure 
ourselves  that  we  did  not  stray  from  Congress'  mandate  in  OPA  90. 

As  time  has  passed,  we  are  more  confident  than  before  that  we 
have  made  the  right  decisions.  In  the  time  since  publication  earlier 
this  month,  we  have  been  encouraged  by  responses  to  our  rule.  We 
have  talked  to  and  briefed  numerous  individuals  and  groups,  in- 
cluding the  staffs  of  relevant  congressional  committees. 

The  Department  of  Transportation  is  committed  to  assuring  the 
public  understands  this  rule.  This  month  the  Secretary  met  with 
many  of  the  same  groups  you  have  here  today  to  ensure  himself 
that  the  Coast  Guard  has  taken  into  account  all  things  that  need 
to  be  considered  and  that  the  rule  implements  the  law  and  intent 
of  Congress. 

The  Coast  Guard  has  worked  hard  as  a  broker  to  come  up  with 
this  rule.  If  there  was  a  way  to  fmd  more  flexibility  for  all  con- 
cerned, the  people  at  the  table  with  me  here  this  morning  would 
have  found  it.  They  have  dedicated  their  lives  to  this  type  of  work. 

Mr.  Chairman,  there  are  many  issues  to  be  discussed  today. 
Again,  I  want  to  compliment  you  and  the  committee  for  continuing 
to  assure  that  we  have  promulgated  a  rule  that  best  serves  our  Na- 
tion. My  experts  and  myself  are  ready  to  answer  any  questions  you 
or  the  Members  may  have  at  this  time. 

[The  statement  of  Admiral  Kramek  may  be  found  at  end  of  hear- 
ing.] 

Mr.  Tauzin.  Thank  you.  Admiral. 

If  we  can  get  a  layman's  clear  picture  of  where  the  rules  now 
leave  the  situation,  as  compared  to  the  initial  hearing  we  had.  As 
I  understand  it,  you  have,  in  this  new  rule,  clearly  defined  the  de- 
fenses that  are  not  going  to  be  waived,  that  are  available  to  guar- 
antors under  the  new  set  of  regulations.  Am  I  correct  that  any  de- 
fense other  than  the  ones  listed  are  waived  by  virtue  of  these  regu- 
lations? 

Mr.  Sheehan.  Yes,  sir,  that  is  correct. 

Mr.  Tauzin.  Can  you  give  us  a  quick  list?  What  policy  defenses 
are  available  to  a  guarantor  under  this  rule  that  possibly  was  not 
under  the  old  set  of  rules. 

Mr.  Sheehan.  I  would  ask  my  project  counsel  to  do  that,  since 
he  drafted  that  particular  provision.  They  are  spelled  out  in  the 
rulemaking.  Mr.  Horowitz. 

Mr.  Horowitz.  The  defenses  that  we  have  specifically  listed  in- 
cluded statutory  defenses  that  are  available.  And  we  have  tried  to 
ensure  that  the  defense  that  the  guarantor's  liability  is  limited  to 
the  amount  of  the  guaranty  is  available  in  case  a  claim  is  made 
against  the  guarantor  in  excess  of  the  amount  of  the  guaranty. 

Mr.  Tauzin.  So  that  answers  the  question  of  unlimited  liability, 
that  the  policy  can  in  fact  invoke  the  defense  of  limitation  of  cov- 
erage to  the  amount  of  the  policy;  correct? 

Mr.  Horowitz.  That  is  right.  The  limitation  is  the  amount  of  the 
guaranty;  that  is  right. 

We  have  also  built  in  a  defense  with  regard  to  a  concern  that 
guarantors  might  be  subject  to  liability  under  State  law,  perhaps 
unlimited  liability  under  State  law  as  a  result  of  executing  the 


OPA  guaranty.  We  have  built  in  a  defense  that  says  that  the  exe- 
cution of  the  OPA  guaranty  is  solely  for  OPA  and  CERCLA  and 
shall  not  be  used  in  a  State  court  action.  If  a  State  court  tries  to 
assert  jurisdiction  over  a  guarantor  on  the  basis  of  the  execution 
of  the  Federal  guaranty,  the  guaranty  allows  the  guarantor  to  in- 
voke that  defense. 

Mr.  Tauzin.  I  want  to  give  you  a  specific  example  of  how  that 
might  come  into  play.  If  a  guarantor  has  not  submitted  to  State  ju- 
risdiction, has  not  agreed  to  be  a  guarantor  under  State  law  and 
this  rule  now  permits  that  policy  defense  to  be  asserted  against  the 
execution  of  a  State  law,  what  type  of  State  law  would  not  operate 
against  that  guarantor  as  a  result  of  that  defense? 

Mr.  Horowitz.  My  thought  is  that  if  a  State  enacts  a  law  that 
says  that  a  guarantor  that  provides  an  OPA  guaranty  automati- 
cally consents  to  jurisdiction  of  the  State  for  a  State  law  claim,  that 
is  the  type  of  a  situation  where  this  defense  could  be  invoked.  That 
doesn't  mean  that  a  State,  of  course,  having  an  independent  basis 
for  asserting  jurisdiction  over  an  insurer,  can't  do  that  because 
OPA  does  not  preempt  State  law.  That  is  a  fundamental  OPA  pre- 
cept, but  we  want  to  make  it  clear,  that  in  executing  the  Federal 
guaranty,  that  alone  does  not  act  as  a  concession  to  State  law  juris- 
diction. 

Mr.  Tauzin.  Specifically,  if  a  guarantor  wants  to  allege  that  the 
shipper  has  defrauded  the  guarantor  in  statements  made  with  ref- 
erence to  the  condition  of  the  vessel  or  the  operation  of  the  vessel, 
is  that  a  defense  that  is  available  to  the  guarantor? 

Mr.  Horowitz.  Those  would  be  in  the  range  of  the  traditional 
policy  defenses  which  would  not  be  available. 

Mr.  Tauzin.  Which  would  not  be  available? 

Mr.  Horowitz.  That  is  correct.  The  only  defense  in  that  situation 
would  be  the  willful  misconduct  of  the  responsible  party  so  if  some 
misrepresentation  rose  to  the  level  of  willful  misconduct,  maybe 
that  would  be  a  defense.  But  traditional  policy  insurance  defenses, 
would  not  be  available. 

Mr.  Tauzin.  So  if  a  guarantor  became  a  guarantor  under  these 
rules  and  he  did  so  under  the  belief  that  a  vessel  was  constructed 
a  certain  way  or  operated  in  a  certain  way  and  that  was  erroneous, 
the  guarantor  would  still  be  called  to  respond? 

Mr.  Horowitz.  Yes. 

Mr.  Tauzin.  Would  the  normal  policy  defense  of  failure  to  pay  a 
premium  be  listed  as  a  defense  assertable  by  a  guarantor  under 
this  rule? 

Mr.  Horowitz.  No,  it  would  not  be,  though  these  are 

Mr.  Tauzin.  So  that  in  normal  insurance  practice,  if  I  don't  pay 
my  insurance  and  never  make  my  premium  payment,  as  I  have 
agreed  to  do,  my  insurance  company  would  still  cover  me? 

Mr.  Horowitz.  That  is  correct,  for  this  guaranty. 

Mr.  Tauzin.  Can  you  explain  to  us  why  in  your  regulations  you 
have  chosen  not  to  allow  the  guarantors  these  rather  normal  policy 
defenses? 

Mr.  Horowitz.  Because  the  purpose  of  these  regulations  is  to  en- 
sure that  there  are  funds  available  in  the  event  of  an  oil  spill  and 
those  are  the  types  of  defenses  which  can  be  invoked  to  avoid  that 
result.  We  felt  that  the  purpose  of  ensuring  that  funds  are  avail- 
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able  is  not  served  by  allowing  those  defenses.  This  is  a  guarantee, 
not  an  insurance  policy,  per  se. 

Mr.  Tauzin.  Please  explain  the  difference  for  us  between  what 
you  consider  a  guaranty  and  an  insurance  policy. 

Mr.  Horowitz.  Congress  specifically  in  creating  guarantor  status 
for  providers  of  financial  responsibility  was  mindful  of  the  fact  that 
it  wanted  to  ensure  that  funds  would  be  available,  and  if  the  whole 
host  of  policy  defenses  could  be  invoked,  that  assurance  would  not 
be  there  and  then  U.S.  taxpayers  may  be  left  paying  the  bill 
through  the  trust  fund. 

Mr.  Tauzin.  You  have  obviously  concluded  that  some  policy  de- 
fenses are  OK  and  some  are  not. 

Mr.  Horowitz.  That  is  correct. 

Mr.  Tauzin.  How  did  you  decide  that  a  policy  defense  that  would 
not  subject  yourself  to  State  jurisdiction  was  OK,  and  how  that 
might  not  leave  people  uncovered.  Yet  at  the  same  time,  you  do  not 
allow  a  rather  common  policy  defense — that  the  parties  haven't 
paid  the  premium? 

Mr.  Horowitz.  The  policy  defense  for  State  law  jurisdiction 
doesn't  apply  to  OPA  90  and  CERCLA,  which  are  the  measures 
that  Congress  has  mandated  here.  We  are  not  dealing  with  pay- 
ments under  State  law.  That  is  for  States  to  deal  with.  We  felt  that 
it  was  very  rational  for  us  to  insulate  a  guarantor  in  that  case 
against  the  alleged  potential  for  unlimited  liability  under  State 
law.  We  are  only  looking  for  a  Federal  guaranty,  not  to  ensure  pay- 
ments under  State  law. 

Mr.  Tauzin.  We  have  been  told  that  there  are  some  new  lines  of 
insurance.  I  understand  that,  according  to  the  information  that  we 
received,  these  new  lines  of  insurance  have  not  in  fact  submitted 
a  formal  request  to  the  Coast  Guard  to  be  found  acceptable;  is  that 
correct? 

Mr.  Horowitz.  That  is  correct. 

Mr.  Tauzin.  All  we  have  is  a  possibility  that  they  are  going  to 
be  filing  these  requests  and  the  possibility  that  they  may  be  found 
acceptable? 

Mr.  Horowitz.  That  is  correct. 

Mr.  Tauzin.  What  we  do  know  is  that  the  current  forms  of  cov- 
erage through  P&I  clubs,  as  you  have  indicated,  can't  or  will  not 
provide  evidence  of  financial  responsibility  under  these  regulations. 
So,  we  are  left  with  a  situation  where  with  the  rules  you  have  pro- 
mulgated, the  current  customary  form  of  coverage  through  P&I 
clubs  may  not  be  liable  and  likely  not  to  be  available.  And  the 
other  new  insurance  forms  have  not  yet  filed  with  you,  both  you 
and  I  don't  know  whether  they  will,  and  whether  you  will  accept 
them  once  they  have  filed.  What  have  we  wrought  here? 

Mr.  Sheehan.  Sir,  I  would  like  to  respond  to  that.  We  went  into 
this  final— interim  final  rule  looking  at  that  possibility  and  cer- 
tainly with  the  view  that  the  P&I  clubs  would  not  change  their 
stated  positions  they  have  put  forward  over  the  last  three  years 
and  in  response  to  the  preliminary  Regulatory  Impact  Analysis 
which  we  prepared  in  July  and  published.  We  received  a  wide 
range  of  comments  because  we  looked  at  the  economic  impact  of 
this  particular  rulemaking.  And,  we  have  on  the  docket  two  poten- 


tial  insurers  who  have  indicated  their  wilHngness  to  step  forward 
and  come  to  the  National  Pollution  Funds  Center 

Mr.  Tauzin.  Have  they  indicated  what  rates  they  are  going  to 
charge? 

Mr.  Sheehan.  No. 

Mr.  Tauzin.  I  am  being  told  that  it  may  be  nine  times  what  the 
shippers  are  paying  now. 

Mr.  Sheehan.  We  have  taken  the  conservative  view  of  seven 
times. 

Mr.  Tauzin.  You  have  heard  seven  times. 

Mr.  Sheehan.  That  was  a  calculation  that  we  did. 

Mr.  Tauzin.  Are  you  comfortable  with  placing  the  shipment  of 
critical  oil  supplies  for  America  in  a  situation  where  the  current  in- 
surance forms  may  not  be  available  and  everybody  may  have  to 
buy  coverage  at  nine  times — seven  times  current  rates? 

Mr.  Sheehan.  Mr.  Chairman,  as  we  indicated  in  the  rulemaking, 
we  do  not  believe  that  a  train  wreck  is  going  to  occur. 

Mr.  Tauzin.  I  didn't  ask  you  that.  I  said  are  you  comfortable 
with  the  rules  that  currently  seem  to  indicate  that  shippers  are 
going  to  have  to  pay  seven  times  as  much  for  coverage  as  they  for- 
merly did. 

Mr.  Sheehan.  Yes,  sir,  I  am  comfortable  with  the  fact 

Mr.  Tauzin.  Have  you  examined  the  economic  impact  on  the  con- 
sumers to  America?  What  is  that  going  to  be,  the  total  bill? 

Mr.  Sheehan.  Our  analysis  indicated  less  that  two-fifths  of  a 
cent  at  the  pump. 

Mr.  Tauzin.  What  is  the  total  bill,  Mr.  Sheehan?  Do  you  have  it 
in  dollars  for  us. 

Mr.  Sheehan.  I  do  not  have  the  total  number. 

Mr.  Tauzin.  Has  anybody  done  that  in  the  Coast  Guard? 

Admiral  Kramek.  We  have  that  and  we  request  to  provide  that 
for  the  record. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  Tauzin.  I  would  suggest  that  we  advertised  this  hearing  for 
a  long  time.  If  the  Coast  Guard  has  done  an  economic  analysis,  it 
ought  to  be  here  today.  Is  anybody  prepared  to  give  us  the  number 
of  the  impact  upon  consumers  in  America  of  a  seven-fold  increase 
in  the  cost  of  coverage? 

Mr.  Sheehan.  We  did  that  in  the  final  regulatory  economic  anal- 
ysis. I  don't  have  the  number. 

Mr.  Tauzin.  Suppose  somebody  could  get  on  the  phone  and  get 
the  number  and  give  it  to  us  today. 

Mr.  Sheehan.  Yes. 

Mr.  Tauzin.  We  will  continue  with  other  questions,  but  I  would 
respectfully  request 

Admiral  Kramek.  We  boiled  that  down  to  the  impact  to  the  con- 
sumers of  America  to  be  two-fifths  of  one  cent  a  gallon  at  the 
pump. 

Mr.  Tauzin.  I  have  heard  that  answer.  My  question  was  what  is 
the  total  dollar  impact  as  calculated  in  your  economic  analysis.  You 
tell  me  that  you  have  it  but  you  cannot  share  it  with  us.  When  will 
you  have  it? 

Mr.  Sheehan.  Before  the  hearing  is  over. 
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Mr.  Tauzin,  When  will  the  Coast  Guard  know  whether  these  new 
forms  of  insurance  will,  in  fact,  be  available  to  shippers? 

Mr.  Sheehan.  The  two  entities  at  this  point  are  putting  together 
their  plans.  They  have  indicated  that  they  are  going  to  be  coming 
into  the  Coast  Guard  for  approval  within  the  next  two  to  three 
months.  I  have  a  meeting  on  Friday  with  the  representatives  of  one 
of  the  organizations.  We  will  put  them  through  the  standard  review 
that  we  do  with  other  insurers. 

We  also  have  the  surety  bond  market  which  has  come  forward 
and  said  that  they  will  provide  surety  bonds  for  the  provision  of 
certificates  of  financial  responsibility.  We  have  had  a  rather  large 
increase  in  the  number  of  inquiries  about  entities  who  would  wish 
to  self-insure. 

Mr.  Tauzin.  Well,  if  I  am  looking  at  a  conservative  timetable, 
you  are  telling  me  several  more  months  before  you  know  they  are 
ready  to  submit.  It  is  now  approaching  August.  We  have  got  a  De- 
cember timetable.  I  take  it  you  cannot  assure  me  that  every  ship- 
per will  be  able  to  buy  this  insurance,  even  if  they  have  to  come 
up  with  seven-times  current  rates.  How  do  we  know  that  by  De- 
cember this  thing  will  all  be  in  place  and  working? 

Mr.  Sheehan.  I  think  that  we  will  have  an  indication  in  advance 
of  the  December  28th  date. 

Mr.  Tauzin.  Like  when?  When  will  we  be  comfortable  in  knowing 
these  new  insurance  forms  that  are  going  to  replace  the  old  insur- 
ance forms  are,  first,  available  to  every  shipper,  second,  acceptable 
by  every  shipper  and,  third,  actually  subscribed  to  by  enough  ship- 
pers to  guarantee  no  interruption  in  supply. 

Mr.  Sheehan.  I  would  indicate  in  the  next  few  months.  Surety 
bonds  are  available  today;  self-insurance  is  an  option. 

Mr.  Tauzin.  We  have  been  told  that  these  new  lines  of  insurance 
may  not  want  to  cover  certainshippers  who  do  not  have  financial 
assets  adequate  enough  to  justify  coverage.  Have  you  received  simi- 
lar comments  or  concerns? 

Mr.  Sheehan.  We  have  talked  to  the  surety  companies  and  they 
have  said  that  they  are  indeed  going  to  be  available.  They  will  look 
at  fleets  in  terms  of  their  total  makeup  and  in  terms  of  their  as- 
sets. They  said  that  there  may  be  some  fleets,  which  due  to  their 
total  net  worth  as  well  as  their  operational  record,  they  will  choose 
not  to  provide  bonds  for. 

Mr.  Tauzin.  Not  to  cover  them.  What  will  happen  to  those  fleets 
who  could  be  turned  down  by  the  sureties  and  by  the  new  lines  of 
insurance? 

Mr.  Sheehan.  I  think  that  with  the  marketplace,  with  the  surety 
bond  companies  and  the  two  insurers,  that  they  are  going  to  have 
to  make  a  judgment  when  they  come  to  buy  insurance  whether  or 
not  they  are  going  to  be  covered.  And  if  I  were  a 

Mr.  Tauzin.  What  happens  to  a  fleet  that  can't  get  this  insur- 
ance? 

Mr.  Sheehan.  They  will  have  to  trade  somewhere  else. 

Mr.  Tauzin.  They  can't  come  to  America. 

Mr.  Sheehan.  That  is  correct.  If  they  can't  provide 

Mr.  Tauzin.  Therefore,  these  rules  are  likely  going  to  limit  some- 
what the  number  of  fleets  that  come  to  America.  Is  that  right? 

Mr.  Sheehan.  They  may. 
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Mr.  Tauzin.  Have  you  calculated  in  your  economic  analysis  the 
costs  to  the  American  consumer  of  limiting  the  choice  of  shipments 
and  the  volume  of  fleets  available  to  deliver  supplies  to  America? 

Mr.  Sheehan.  No,  we  haven't. 

Mr.  Tauzin.  You  haven't  calculated  that  at  all! 

Mr.  Sheehan.  We  don't  believe  that  that  is  a  calculation  which 
can  be  done  at  this  point  in  time,  sir. 

Mr.  Tauzin.  The  reason  I  ask  this,  Mr.  Sheehan,  is  that  we  re- 
ceived concerns  and  comments  from  some  folks  that  we  could  see 
as  high  as  50  percent  of  the  current  oil  supplied  to  the  U.S.  get 
shifted  from  current  vessel  operators  to  only  those  qualified  under 
this  rule.  That  is  a  mighty  big  shift  if  that  actually  occurs. 

Have  you  received  any  comments  or  concerns  that  it  could  be  as 
high  as  that  level? 

Mr.  Sheehan.  In  the  docket  we  received  a  number  of  comments 
that  said  if  there  were  no  alternatives  available,  this  might  be  the 
end  result. 

Mr.  Tauzin.  What  would  be  the  result  of  a  50  percent  shift  in 
oil  supplied  from  vessels  currently  serving  the  United  States  ports 
to  the  remaining  qualified  vessels? 

What  is  the  effect  of  that  on  deliverability,  security,  and  price  in 
terms  of  shipments? 

Have  you  not  looked  at  that  at  all? 

Mr.  Sheehan.  We  have  looked  at  the  issue  of  the  oil  companies' 
fleet  mix  versus  the  independent  mix.  We  have  been  told  in  the 
meetings,  where  API  sat  with  the  Secretary  of  Transportation,  that 
the  oil  companies  would  be  able  to  self-insure.  They  currently  pro- 
vide about  23  percent,  as  we  understand  it,  of  the  oil  that  comes 
in. 

We  also  understand  that  under  the  self-insurance  route  that  they 
could  extend  that  to  vessels  that  they  bareboat  chartered.  That 
would  be  one  means  of  doing  it.  We  do  not  rule  out  the  possibility 
and  we  anticipate  that  the  other  lines  of  coverage,  surety  bonds, 
the  alternate  insurers  and  we  think  that  there  may  be  other  insur- 
ers that  come  forward  to  fill  in  this  gap.  We  do  not  believe  that 
there  is  going  to  be  a  50  percent  reduction  or  shift  in  trade. 

Mr.  Tauzin.  Mr.  Sheehan,  you  don't  believe  it.  I  hope  you  are 
right. 

Mr.  Sheehan.  So  do  I,  sir. 

Mr.  Tauzin.  But  I  have  heard  from  folks  who  say  that  is  a  dis- 
tinct possibility.  I  am  asking  once  again,  recognizing  that  there  are 
people  who  believe  that  possibility  whether  they  are  right  or 
wrong,  have  you  done  an  analysis  of  what  kind  of  effect  would  a 
50  percent  shift  in  the  oil  supply  delivered  to  America  from  fleets 
no  longer  qualified  to  only  fleets  that  would  meet  your  new  quali- 
fications have? 

Mr.  Sheehan.  No,  sir,  we  have  not  done  that  analysis. 

Mr.  Tauzin.  So  we  have  no  idea  what  that  effect  could  be  on  con- 
sumers or  on  the  supply  of  oil  to  America?  You  have  no  idea? 

Mr.  Sheehan.  We  have  not  done  that  analysis. 

Mr.  Tauzin.  If  you  are  right,  everything  is  OK.  If  you  are  wrong, 
you  don't  know  and  cannot  predict  the  effects  and  have  not  tried 
to  do  so. 

Mr.  Sheehan.  That  is  correct. 
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Mr.  Tauzin.  I  am  going  to  come  back  for  another  round. 
I  want  to  give  Members  a  chance.  I  yield  to  Mr.  Coble. 
Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Let  me  put  these  questions  to  you  generally  and  anyone  can  re- 
spond. 

The  United  States  never  became  a  party  to  the  international  oil 
spill  protocol,  as  you  will  recall,  through  no  fault  of  the  House. 
That  proposal  encountered  shoal  waters  in  the  other  body,  you  may 
remember. 

Would  the  Coast  Guard  support  the  United  States  ratifying  these 
protocols  in  case  that  ever  came  to  light? 

Admiral  Kramek.  Mr.  Coble,  when  this  was  an  issue  back  sev- 
eral years  ago,  the  Coast  Guard  did  support  international  stand- 
ards, international  ratification  of  the  protocols,  and  the  liability 
limit  which  I  think  was  about  $250  million  or  so  at  that  particular 
time,  and  it  was  our  recommendation  that  that  protocol  be  accept- 
ed. However,  that  was  not  the  protocol  accepted  by  the  Congress 
at  that  time. 
Mr.  Coble.  And  that  remains  your  position,  I  presume? 
Admiral  Kramek.  Our  position  now  is  as  an  agent  of  the  Admin- 
istration to  mete  out  the  OPA  90  rule,  mete  out  the  law  and  to 
come  up  with  a  rule  which  will  best  fulfill  the  requirements  that 
OPA  90  tasks  this  Nation  to  do.  So  we  came  up  with  a  rule  that 
will  best  meet  that. 

I  don't  have  a  position  whether  we  should  go  to  the  international 
protocols  at  this  time. 

Mr.  Coble.  Gentlemen,  we  may  get  into  this  subsequently  as  the 
day  advances,  but  have  you  all  at  the  Coast  Guard  been — for  want 
of  a  better  word — convinced  or  been  the  recipient  of  evidence  that 
Shoreline  will  have  the  capital  reserves  to  respond  to  a  major  oil 
spill  or  for  that  matter,  possibly  multiple  oil  spills  in  a  Hmited 
amount  of  time? 

Mr.  Sheehan.  Thank  you,  Mr.  Coble.  That  is  part  of  the  approval 
process.  When  Shoreline  and  the  other  insurance  entities  come  for- 
ward with  portfolios,  that  will  be  in  their  financial  statements,  and 
that  will  be  one  of  the  criteria  by  which  we  will  judge  the  accept- 
ability of  those  entities,  sir. 

Mr.  Coble.  Well,  do  you  know  now,  Mr.  Sheehan,  I  mean,  can 
you  tell  me  today  whether  you  have  been  given  that  evidence? 

Mr.  Sheehan.  I  have  not  been  provided  that  evidence.  Shoreline 
came  to  us  in  December  of  1993,  and  indicated  in  conceptual  terms 
the  structure  and  outline  of  a  company,  as  well  as  a  financial  ar- 
rangement, and  asked  us  if  we  could  approve  this  conceptually.  We 
said  conceptually  we  could,  however,  at  the  end  of  the  day,  it  would 
have  to  be  determined  on  their  capitalization,  on  the  amount  of 
risk  that  they  were  willing  to  retain  on  their  reinsurance  contracts, 
on  the  degree  of  supervision  that  they  would  be  given  by  the  insur- 
ance entity  where  they  were  chartered,  as  well  as  the  appointment 
of  a  U.S.  agent,  so  they  have  not  come  forward  with  all  of  those 
specifics  on  which  we  would  need  to  make  a  determination. 

Mr.  Coble.  Let  me  put  another  question  to  you  involving  Shore- 
Hne,  and  we  may  get  to  that  when  the  Shoreline  representative  is 
here.  I  have  been  advised— and  I  don't  recall  my  source,  but  some- 
where along  the  line  I  read  or  heard  that  Shoreline  plans  to  per- 
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haps  insure  vessels  on  a  per  voyage  basis.  I  guess  my  question  is 
twofold:  is  this  true  to  your  knowledge? 

And  if  so,  what  sort  of  financial  burden  would  that  impose  upon 
the  Coast  Guard?  I  mean,  this  sort  of  a  piecemeal  operation,  is  that 
going  to  require  more  manpower.  Admiral,  for  you  all  to  be  sure 
that  compliance  is  satisfied,  et  cetera? 

Admiral  Kramek.  We  don't  think  that  would  be  any  more  work 
for  us  if  they  did  that,  sir — changing  vessels  for  insurance  on  a  per 
voyage  basis. 

Mr.  Coble.  Is  my  first  premise  accurate?  Have  you  all  been  ad- 
vised that  there  may  be  a  per  voyage  approach? 

Admiral  Keamek.  We  have  heard  that  as  one  of  the  proposals, 
but  again  we  have  not  received  any  formal  proposal  to  evaluate  at 
this  time.  I  had  been  told  that  we  would  receive  it  during  the 
month  of  August  and  we  are  waiting  for  a  proposal  now  so  that  we 
can  evaluate  it. 

Mr.  Coble.  If  that  is  the  case,  you  anticipate  no  difficulty  as  far 
as  your  end  is  concerned? 

Admiral  Kramek.  Not  with  the  paucity  of  information  that  I 
have  been  given  so  far. 

Mr.  Coble.  This  question  extends,  Mr.  Chairman,  your  line  of 
questioning.  And  gentlemen,  this  is  a  hypothetical,  but  I  think  it 
can  be  a  crucial  hypothetical.  What  will  the  Coast  Guard  do  if  the 
majority  of  oil  vessel  owners  are  unable  to  secure  or  afford  a  guar- 
antor by  December?  That  is  a  loaded  question,  I  will  admit. 

Admiral  Kramek.  That  is  the  $64,000  question,  and  we  will  re- 
spond to  that. 

Mr.  Coble.  Does  anyone  have  an  answer  to  that  because,  gentle- 
men, and  Mr.  Sheehan,  I  am  not  throwing  daggers  at  you  all,  but 
this  question,  folks,  as  my  late  grandma  used  to  say,  makes  my  cof- 
fee taste  bad  in  the  morning  when  I  think  about  the  bad  answer 
to  this,  so  I  would  be  happy  to  hear  from  you. 

Mr.  Sheehan.  Sir,  we  have  no  intention  of  shutting  down  the 
economy  of  the  United  States.  We  have  a  number  of  administrative 
enforcement  procedures  that  we  could  go  through,  including  and  up 
to  suspension  of  the  rule.  We  don't  anticipate  the  need  to  do  that. 
That  is  one  of  the  options  that  we  have  available  to  us.  Selective 
enforcement  is  another. 

I  think  one  thing  that  is  important  to  note  is  that  all  of  the  tank- 
ers that  trade  in  the  U.S.,  while  the  deadline  is  the  28th  of  Decem- 
ber, they  all  are  not  going  to  be  here  on  the  28th  of  December  or 
within  that  window,  so  there  is  a  much  smaller  population  that  we 
are  really  talking  about  in  that  period  of  time. 

But  we  will  have,  I  am  sure,  some  advance  warning  about  the 
availability  of  the  other  insurance  entities  and  about  the  self-insur- 
ance provisions.  And  we  do  have  tools  within  our  tool  kit  to  handle 
that  possibility. 

Mr.  Coble.  Thank  you,  Mr.  Sheehan.  I  don't  mean  to  be  portray- 
ing the  role  of  pessimist  with  this  question,  but  the  Chairman  and 
I  just  went  through  an  arduous  time  as  a  result  of  the  Amtrak  col- 
lision with  a  bridge  that  you  figured  would  never  happen,  but  these 
things  have  a  way  of  happening. 

I  thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  Will  the  gentleman  yield? 
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Mr.  Sheehan,  you  mentioned  selective  enforcement.  What  is  that 
exactly? 

Mr.  Sheehan.  One  of  the  things  that  occurs  on  an  almost  daily 
basis  with  us  with  respect  to  the  current  certificates  of  financial  re- 
sponsibility that  we  issue  is  that  we  receive  binders.  Very  often  it 
is  at  the  last  minute  for  a  vessel,  which  is  either  in-bound  or  to 
be  in  the  U.S.  port  within  a  short  period  of  time.  While  they  don't 
meet  the  absolute  letter  of  the  law  by  having  the  appropriate  cer- 
tificate on  board,  we  accept  those  binders  as  proof  that  they  have 
engaged  in  the  guaranty  process  and  so  we  will  let  them  come  in 
without  the  actual  valid  certificate,  but  with  the  assurance  of  the 
guarantor  that  they  have  provided  coverage.  So,  we  would  not  hold 
them  up  for  a  technicality  as  long  as  the  underlying  insurance  was 
there. 

Mr.  Tauzin.  I  want  to  come  back  to  that. 

I  thank  the  gentleman  for  yielding.  The  gentleman  from  Virginia, 
Mr.  Pickett,  for  questions. 

Mr.  Pickett.  Thank  you,  Mr.  Chairman.  Will  the  effect  of  these 
rules  be  to  give  any  kind  of  preferable  treatment  to  foreign  carriers 
as  opposed  to  U.S.  carriers? 

Mr.  Sheehan.  No,  sir. 

Mr.  Pickett.  And  what  kind  of  procedures  are  going  to  be  used 
to  ensure  that  foreign  carriers  coming  into  U.S.  ports  are  going  to 
be  in  compliance  with  these  rules? 

Mr.  Sheehan.  Foreign  carriers,  their  owners  and  operators  will 
have  to  apply  for  a  certificate  of  financial  responsibility.  There  is 
a  form  which  is  required  to  do  that.  The  Coast  Guard  then  issues 
a  document  to  those  owners  and  operators  which  is  carried  on 
board  that  vessel.  We  have  enforcement  personnel  located  through- 
out the  United  States  who  when  we  receive  notification  that  a  ship 
is  in-bound,  pull  it  up  on  our  marine  safety  information  system  and 
look  at  the  status  of  the  certificate  of  financial  responsibility.  Is  it 
valid?  Is  it  invalid?  Is  it  issued  to  the  current  operator? 

If  it  is  not  valid,  we  have  two  options.  We  can  deny  entry.  Nor- 
mally what  is  done  is  we  will  then  contact  that  owner  and  operator, 
and  perhaps  it  has  been  a  problem  with  their  guarantor.  The  guar- 
antor, to  alleviate  that  problem,  can  come  to  us  and  give  us  a  bind- 
er. But  we  have  a  routine  where  we  board  these  ships  today  to 
make  sure  that  this  law  is  adequately  enforced.  We  have  had  a 
number  of  detentions 

Mr.  Pickett.  The  companies  that  you  have  made  reference  to 
here,  that  I  think  you  said  the  two  companies  and  I  saw  them  list- 
ed somewhere  in  the  materials  here,  what  kind  of  investigation  and 
what  kind  of  procedures  do  you  have  to  ensure  that  they  will  be 
financially  solvent  and  able  to  meet  all  the  commitments  that  they 
may  be  insuring? 

Mr.  Sheehan.  We  have,  over  the  past  20  years  as  part  of  the  cer- 
tificate of  financial  responsibility  program,  routinely  examined,  ap- 
proved and  rejected  insurers.  We  go  through  a  number  of  tests  of 
these  insurers.  We  look  at  their  net  worth. 

We  make  sure  that  the  net  worth  or  after-capitalization  is  suffi- 
cient to  cover  a  potential  loss.  We  look  at  the  amount  of  risk  that 
they  retain.  We  look  at  the  amount  of  risk  that  they  reinsure.  We 
look  at  their  reinsurance  arrangements. 
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We  also  make  sure  that  they  have  oversight  in  the  area  in  which 
they  are  chartered.  We  also  make  sure  that  they  have  a  U.S.  agent 
for  process.  If  it  were  a  U.S.  insurer,  we  would  look  to  the  A.M. 
Best  Company  rating  system,  which  is  a  standard  industry-wide 
methodology  of  examining  the  viability  of  insurance  companies. 

Mr.  Pickett.  I  notice  here  that  one  of  these  companies,  for  exam- 
ple, that  is  referred  to,  it  states  that  it  is  incorporated  in  Bermuda, 
and  I  understand  there  are  some  very  creative  accounting  proce- 
dures that  may  be  followed  by  some  of  the  offshore  insurance  com- 
panies. What  do  you  do  about  those  kinds  of  situations? 

Mr.  Sheehan.  Bermuda  does  have  a  recognized  and  legitimate 
insurance  authority  which  oversees  the  general  operation  of  insur- 
ers. We  currently  have  a  number  of  insurers  that  are  currently 
based  in  Bermuda  and  we  have  had  good  experience  with  those,  in- 
cluding P&I  clubs. 

Mr.  Pickett.  Picking  up  on  the  final  question,  and  deep  concern 
that  I  have  is  implicit  in  some  of  the  other  questions  that  were 
asked,  but  what  we  have  done  by  the  law  and  now  the  regulations 
that  are  being  established  is  to  create  a  situation  where  only  the 
very  large  companies,  the  very  large  oil  companies,  are  going  to  be 
able  to  participate  in  this  market  and  that  pricing  of  products  will 
be  at  the  discretion  of  these  very  few  very  large  companies? 

Mr.  Sheehan.  The  pricing  of  the  insurance  surely  is  going  to  be 
at  the  discretion  of  the  insurance  companies  in  terms  of  premiums. 

Mr.  Pickett.  Excuse  me,  I  am  speaking  of  carriers,  the  petro- 
leum carriers  themselves.  Have  we  set  up  a  situation  where  only — 
very  large  oil  companies  with  large  resources  will  be  the  only  ones 
with  access  to  the  market  and,  therefore,  they  will  be  able  to  dic- 
tate what  prices  are  going  to  be? 

Mr.  Sheehan.  I  don't  believe  that  is  the  case,  sir. 

Mr.  Pickett.  Well,  can  you  expand  on  that  a  little  bit?  If  we 
have  all  of  these  heavy  financial  requirements  and  only  the  very 
financially  strong  and  powerful  companies  are  going  to  be  able  to 
qualify,  how  can  it  be  otherwise? 

Mr.  Sheehan.  If  you  need  to  provide  a  coverage  upon  which  we 
issue  a  certificate  of  financial  responsibility,  that  becomes  a  busi- 
ness cost  that  is  spread  across  the  entire  tanker  industry.  That  is 
going  to  be  a  cost.  There  is  no  doubt  about  that.  It  is  going  to  be 
more  than  what  they  are  currently  paying. 

Those  that  self-insure  and  have  the  ability  to  self-insure  are 
genuinely  going  to  have  a  slight  advantage  over  someone  who  can- 
not. However,  these  costs  are  ones  which,  in  our  view,  and  I  think, 
as  we  had  stated  in  the  final  rule  as  well  as  in  the  Regulatory  Im- 
pact Analysis,  these  costs  are  ones  which  in  our  view  are  still 
under  the  control  of  the  ship  owner. 

If  the  P&I  Clubs,  and  I  think  you  will  be  hearing  from  them 
today,  but  if  the  ship  owners,  which  are  the  P&I  Clubs,  direct  their 
P&I  Clubs  to  provide  coverage,  then  you  will  be  back  on  an  abso- 
lutely level  playing  field.  So  it  is  in  many  ways  a  situation  which 
is  somewhat  self-generating.  You  will  hear,  I  think,  probably  some 
testimony  this  afternoon  which  says,  no,  we  can't  do  that.  But  I 
would  submit,  sir,  that  one  of  the  organizations  which  is  here  and 
going  to  testify  is  indeed  a  P&I  club.  We  have  another  P&I  club 
called  Ocean  Marine,  which  is  going  to  write  dry  cargo  coverage. 
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so  it  doesn't  share  the  same  concerns  that  the  rest  of  the  clubs  do. 
So  there  doesn't  appear  to  be  total  unanimity  with  respect  to  the 
Clubs'  position. 

Mr.  Pickett.  The  part  that  concerns  me  a  bit  is  this  issue  about 
the  availability  of  insurance  to  the  smaller  or  less  financially  stable 
companies  and  the  parallel  in  my  mind  is  that  of  the  risk  that  is 
associated  with  the  writing  of  bonds  for  construction  purposes,  that 
this  has  gotten  to  be  quite  a  high-risk  business  and  it  has  come  to 
the  point  that  in  many  cases  there  are  only  a  very  few  companies 
that  can  get  a  responsible  insurance  company  to  write  a  bond  for 
them.  Is  that  where  we  are  headed  in  this  business  with  the  bond- 
ing of  the  oil  transporters? 

Mr.  Sheehan.  I  don't  believe  that  that  is  the  case.  I  would  ex- 
pand a  bit  on  my  previous  answer. 

If  you  are  also  addressing  the  inland,  the  barge  industry,  which 
is  a  large  component  of  this  particular  industry,  that  delivers  pe- 
troleum, we  have  had  no  indication  that  the  Water  Quality  Insur- 
ance Syndicate,  which  currently  provides  guaranties  upon  which 
we  issue  certificates  of  financial  responsibility,  we  have  had  no  in- 
dication that  they  are  not  going  to  continue  that  practice. 

And,  indeed,  I  have  talked  to  their  representatives  and  as  far  as 
I  am  led  to  understand,  they  are  going  to  be  able  to  continue  to 
provide  that.  And  indeed,  they  can  expand  their  marketplace  to 
provide  coverage  to  a  wider  group  in  the  tank-barge  industry  than 
is  currently  served  today. 

Mr.  Pickett.  Thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  Thank  you,  Mr.  Pickett. 

The  gentleman  from  Virginia,  Mr.  Bateman  is  recognized. 

Mr.  Bateman.  Thank  you,  Mr.  Chairman.  I  have  very  few  ques- 
tions, frankly,  because  I  have  not  had  the  opportunity  to  go 
through  the  material  that  is  here  before  me.  I  want  to  comment, 
though,  that  I  have  listened  with  very  grave  trepidation  about 
where  we  are  and  where  we  appear  to  be  heading. 

I  have  not  been  one  of  the  great  fans  of  our  oil  spill  liability  solu- 
tion. I  think  from  the  beginning  it  has  been  fraught  with  the  likeli- 
hood that  we  wanted  to  feel  good  and  sort  of  a  "wouldn't  it  be  nice" 
approach  that  too  often  ignored  the  realities  of  the  actual  world  of 
commerce  and  the  marketplace. 

What  I  am  hearing  today  seems  to  reinforce,  frankly,  those  con- 
cerns. I  find  it  very  disconcerting  that  we  are  embarked  on  some- 
thing where  we  are  dealing  with  wonderful  concepts,  but  without 
any  confidence  that  they  are  rooted  in  any  reality.  And  concepts 
are  nice,  but  not  when  they  defy  reality. 

To  sit  here  and  to  hear  it  said  that  there  is  no  defense  to  some- 
one who  is  insured  or  guaranteed  of  losses  from  some  liability  oc- 
currence, even  though  they  haven't  paid  a  premium,  just  defies  any 
logic.  How  do  you  possibly  get  anyone  to  accept  that  kind  of  a  risk 
if  they  are  not  even  assured  of  getting  paid  whatever  premium  or 
fee  was  supposed  to  be  the  commitment?  Why  would  anybody  un- 
dertake to  do  anything  if  we  are  going  to  do  such  things  as  that? 

I  can  assure  you,  Mr.  Chairman,  that  you  more  than  tweaked  my 
interest,  and  I  will  be  visiting  this  issue  and  will  want  to  discuss 
it  with  you  and  my  colleagues  on  the  committee,  but  I  can't  tell  you 
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that  I  have  heard  anything  that  was  much  more  disquieting  than 
what  I  have  been  hearing  this  morning. 

Mr.  Tauzin.  Thank  you,  Mr.  Chairman  Bateman. 

The  gentleman  from  North  Carolina,  Mr.  Lancaster. 

Mr.  Lancaster.  Thank  you,  Mr.  Chairman.  I  would  like  to  know 
a  little  bit  more  about  how  self-insurance  will  work.  Will  it  be  pos- 
sible for  a  major  to  simply  show  assets  of  an  amount  that  is  satis- 
factory to  you  or  will  it  be  necessary  for  those  assets  to  be  in  some 
way  segregated  by  trust  or  other  instrument  so  that  they  will  be 
available  only  for  purposes  of  the  guarantee? 

Mr.  Sheehan.  Thank  you,  sir. 

The  self-insurance  is  a  component  which  we  currently  use  in  the 
certificate  of  financial  responsibility  program.  It  is  one  which  you 
basically  take  a  look  at  the  size  of  the  largest  vessel  in  the  fleet 
that  you  need  to  insure.  There  are  two  tests  for  it. 

You  basically  take  a  look,  an  accounting  of  your  U.S.  assets;  and 
you  subtract  your  worldwide  liabilities.  You  then  subject  it  to  a 
working  capital  test,  which  is  basically  your  U.S.  short-term  assets 
less  short-term  worldwide  liabilities.  You  don't  have  to  set  it  aside. 

The  working  capital  provision  is  one  which  we  nominally  use  to 
make  sure  that  there  is  adequate  flexibility  and  adequate  liquidity 
but  we  recognize,  sir,  that  there  are  quite  a  number  of  companies 
which  are  sometimes  fully  invested  in  long-term  securities.  They  do 
not  have  a  lot  of  cash  sitting  around,  and  they  do  not  have  it  in 
trusts.  We  have  provided  within  the  rulemaking  itself  a  provision 
to  waive  that.  It  is  not  an  automatic  waiver,  but  we  have  done  it 
in  the  past  and  it  takes  into  account  the  overall  financial  stability 
of  the  company.  We  have  a  series  of  marine  examiners  who  have 
been  doing  this  for  a  number  of  years  who  look  at  this. 

Mr.  Lancaster.  Is  this  guarantee  in  some  way  filed  under  the 
uniform  codes  of  commercial — UCC  in  some  way  that  it  then  be- 
comes a  lien?  Or  is  it  possible  for  those  assets  to  be  encumbered 
subsequent  to  the  giving  of  the  guarantee  so  that  at  the  time  the 
guarantee  is  called,  those  assets  are  not  available  for  the  purposes 
for  which  it  was  given? 

Mr.  Sheehan.  I  don't  believe  it  is  filed  as  a  lien.  And  I  will  check 
with  my  counsel.  I  don't  believe  that  we  do  that.  On  some  compa- 
nies we  require  a  six-month  financial  accounting  to  make  sure  that 
that  situation  doesn't  occur. 

Mr.  Lancaster.  Would  it  be  possible  for  companies  to  give  guar- 
antees for  third-party  carriers  or  will  it  be  only  if  they  are  a  cer- 
tified guarantor? 

Mr.  Sheehan.  No,  sir,  they  could  provide  coverage  for  third-party 
carriers.  I  have  been  approached  by  one  company  who  is  interested 
in  doing  that  already.  They  would  basically  have  to  meet  the  self- 
insurance  tests,  but  that  would  be  an  option  for  them  to  do. 

Mr.  Lancaster.  It  would  not  be  the  same  test  that  you  would  re- 
quire of  guarantors,  but  would  be  the  same  test  that  you  now  re- 
quire of  self-insurers. 

Mr.  Sheehan.  That  is  correct,  sir. 

Mr.  Lancaster.  Is  that  a  significant  source,  you  think,  of  guar- 
antees that  might  be  used  for  third-party  carriers? 

Mr.  Sheehan.  I  don't  know.  It  is  a  possibility. 
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As  I  indicated,  I  had  a  visit  the  other  day  from  a  company  that 
had  indicated  they  wanted  to  explore  this  because  they  were  look- 
ing at  it  a  constructive  way,  how  to  comply  with  this  and  how  to 
provide  coverage  to  some  of  their  third-party  carriers.  I  am  not 
sure  at  the  end  of  the  day  what  the  mix  is  going  to  be  in  terms 
of  self-insurance,  surety  bond  coverage,  straightforward  insurers.  It 
is  too  soon  to  tell. 

Mr.  Lancaster.  I  share  the  incredulity  of  the  Chairman  and  Mr. 
Bateman  with  regard  to  the  defense  or  lack  of  a  defense  for 
nonpayment  of  premium.  And  so  there  must  be  an  explanation  that 
we  are  missing  as  to  why  that  is  in  place. 

Is  it  simply  anticipated  that  everybody  will  prepay  and  that  be- 
fore they  undertake  any  shipment  that  full  premium  will  be  paid 
for  the  guarantee  and  that  there  will  not  be  any  basis  on  which, 
as  in  all  other  commercial  instances,  there  are  installment  pay- 
ments spread  out  over  the  course  of  a  year? 

Mr.  Sheehan.  With  respect  to  surety  bonds,  those  are  prepaid. 
With  respect  to  some  of  the  insurance  entities  which  are  being  ex- 
amined or  will  be  shortly,  I  understand  that  at  least  one  is  going 
to  require  prepayment. 

I  think  that  the  matter  really  hinges  on  the  difference  between, 
as  Mr.  Horowitz  pointed  out,  standard  insurance  coverage  and  a 
guaranty.  They  are  different  entities.  And  if  you  are  going  to  have 
a  guaranty,  it  has  to  have  some  ironclad  provision  for  it. 

Now,  when  we  receive  notification  of  cancellation  of  a  policy — for 
example  non-payment  of  premium — we  will  then  cancel  the  certifi- 
cate of  financial  responsibility,  which  means  that  that  ship  will  not 
be  able  to  trade.  They  are  not  on  the  hook  forever  is  I  think  the 
key  point.  In  today's  system,  when  they  haven't  received  payment 
for  a  premium,  they,  in  turn,  notify  us.  We  in  turn  then  cancel  the 
certificate  of  financial  responsibility. 

Mr.  Lancaster.  There  are  other  guarantee  instruments  which 
are  being  used  as  a  model  here  for  which  nonpayment  is  not  given 
or  not  allowed  as  a  defense? 

Mr.  Sheehan.  I  believe  that  under  the  international  regime, 
which  was  spoken  of  earlier.  Under  the  TAPS  regime,  as  well  as 
the  Outer  Continental  Lands  Shelf  Act,  which  is  in  effect,  that 
nonpayment  is  not  able  to  be  used  as  a  defense. 

Mr.  Lancaster.  Thank  you  very  much. 

Mr.  Tauzin.  Thank  you,  Mr.  Lancaster.  The  gentleman  from 
Maryland,  is  recognized. 

Thank  you,  Mr.  Gilchrest. 

The  gentleman  from  Mississippi,  Mr.  Taylor,  is  recognized. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman.  And  I  want  to  thank  you 
for  holding  this  hearing  and  for  the  staff  putting  together  a  really 
excellent  briefing.  I  want  to  open  this  up  to  the  panel. 

I  have  been  trying  without  much  success  for  a  few  months  to  in- 
terest the  tanker  community  trying  to  go  to  double  hulls  volun- 
tarily, and  one  of  the  ways  that  I  have  tried  to  do  that  is  I  have 
said  what  if  we  limited  liability  for  people  who  voluntarily  went  to 
double  hulls  with  the  idea  that  it  is  better  to  prevent  a  spill  than 
to  beat  somebody  over  the  head  after  a  spill. 

And  I  have  had  two  interesting  responses,  one  from  the  environ- 
mental community  and  one  from  the  tanker  owners  and  operators. 
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The  environmental  community  doesn't  want  to  reopen  OPA  90  be- 
cause they  think  there  is  unHmited  Hability  and  that  they  will  be 
able  to  beat  somebody  over  the  head  and  the  threat  of  that  will 
prevent  a  spill. 

Interestingly  enough,  tanker  owners  and  operators  don't  have 
any  interest  in  limited  liability  and  reducing  that.  They  seem  to 
have  no  interest  in  going  to  double  hulls  even  if  we  limited  their 
liability.  And  I  fmd  that  very  interesting. 

Now  I  heard  talk,  and  I  have  nothing  to  back  this  up  other  than 
talk  that  they  have  figured  out  a  way  to  beat  OPA  90  by  chartering 
offshore  dummy  corporations  and  therefore  they  have  limited  their 
liability  because  when  the  Coast  Guard  goes  to  collect,  there  is  just 
a  piece  of  paper  somewhere  and  you  can't  collect  money  from  a 
piece  of  paper.  Interestingly  enough,  then  the  environmental  com- 
munity is  really  out  of  luck  because  you  cannot  get  unlimited  liabil- 
ity from  a  dummy  corporation. 

I  wish  the  panel  would  respond  to  that,  because  I  am  hearing 
this  too  often  for  there  not  to  be  some  fire  underneath  that  smoke. 

Mr.  Sheehan.  Mr.  Taylor,  I  think  that  you  have  certainly  fo- 
cused in  on  the  genuine  purpose  of  what  the  certificate  of  financial 
responsibility  is  for. 

It  is  for  exactly  that  instance  when  the  ship  owner — and  the  ma- 
jority of  them  don't — but  when  the  ship  owner  decides  to  take  a 
walk  away  from  his  responsibilities  that  there  be  some  surety  of 
payment  and  surety  of  payment  to  claimants.  The  way  that  that 
is  done  is  through  the  certificate  of  financial  responsibility  pro- 
gram. 

Mr.  Taylor.  How  would  you  explain,  sir,  and  I  am  taking  this 
strictly  from  the  staff  bulletin,  so — anyway,  on  page  2  and  3  of  the 
staff  bulletin  and  particularly  on  page  3,  any  vessel  navigating 
without  a  COFR  in  waters  covered  by  OPA  90  may  be  denied  entry. 

Well,  if  they  may  be  denied  entry,  obviously  they  don't  have  to 
have  a  COFR  even  though  page  2  would  lead  me  to  believe  that 
they  had  to  have  one. 

Mr.  Sheehan.  We  may  deny  entry. 

We  take  a  look  on  all  vessels  that  come  to  U.S.  ports  to  see  if 
they  have  a  certificate  of  financial  responsibility.  One  of  the  things 
that  frequently  happens  is  that  enroute,  either  the  operator  will 
change,  and  if  that  is  indeed  a  paper  type  of  transfer  of  an  operator 
from  one  name  to  another  name,  that  by  virtue  of  doing  that,  you 
invalidate  that  certificate  of  financial  responsibility. 

When  we  find  that  out,  we  query  our  information  system  and  see 
that  that  has  happened,  we  will  then  contact  the  operator.  They  in 
turn  will  then  contact  the  guarantor  to  make  sure  that  they  actu- 
ally do  have  coverage  and  that  we  are  notified.  So  in  those  rare  in- 
stances where  they  don't  have  a  valid  certificate,  where  their  guar- 
antor does  not  give  us  a  binder,  where  there  is  no  connection,  we 
do  deny  entry  to  that  ship.  In  some  instances,  we  end  up  with  situ- 
ation where  we  detain  a  ship. 

Mr.  Taylor.  But,  again,  going  back  to  this  first  paragraph  top 
of  page  3,  it  says  "may",  not  "shall".  Does  that  mean  some  of  them 
get  in? 

Mr.  Sheehan.  I  don't  believe  so,  sir. 

Mr.  Taylor.  Then  why  does  it  say  "may"? 
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Mr.  Sheehan.  Because  it  is  the  transitional  situation  with  re- 
spect to  the  issuance  of  the  underlying  guaranties.  Sometimes  we 
end  up  with  a  situation  where  they  have  applied  for  a  certificate 
of  financial  responsibility,  we  have  mailed  it  to  the  operator  and  it 
hasn't  arrived  there  yet,  so  they  indeed  have  a  valid  one  but  it  is 
not  on  board.  And  so  in  those  particular  instances,  that  valid  one, 
according  to  the  regulations,  is  not  on  board  we  would,  in  fact,  let 
them  in. 

Mr.  Taylor.  Could  a  vessel  carrying  chemicals,  oil  or  other  haz- 
ardous substances  over  300  gross  tons  enter  this  country  without 
a  certificate  of  financial  responsibility,  carrying  these  things  as 
cargo  and  not  as  fuel? 

Mr.  Sheehan.  The  possibility  exists  that  could  happen.  We  have 
a  very  active  enforcement  mechanism  to  take  steps  that  it  does  not 
happen.  We  have  linked  up  in  the  past  two  years  with  our  Office 
of  Marine  Safety  to  make  sure  that  our  port  inspectors  and  indeed 
the  U.S.  Customs,  which  plays  a  role  in  this  as  well,  have  current 
information.  Our  number  of  detentions  and  enforcements  have  gone 
up  rather  drastically. 

There  could  be  a  ship  which  slips  in  which  has  not  given  a  port 
notification,  for  example,  and  that  is  a  situation  which  could  occur. 
You  could  have  a  ship  which  we  didn't  see.  Our  people  didn't  know 
about  and  Customs  didn't  know  about. 

Mr.  Taylor.  If  you  would  please  explain  why  you  used  word 
"may"  instead  of  "shall."  I  always  thought  of  that  as  sort  of  arbi- 
trary enforcement;  we  will  enforce  for  you,  but  not  for  you. 

Mr.  Sheehan.  My  counsel  just  advised  me  that  those  are  the 
words  which  are  in  OPA  90  itself,  that  we  may  deny  entry. 

Mr.  Taylor.  Well,  does  that  need  to  be  changed? 

Mr.  Sheehan.  I  think  it  probably  provides,  with  the  enforcement 
regime  that  we  have  in  place,  the  appropriate  flexibility.  There  is 
a  requirement  that  they  have  these  certificates.  This  is  an  enforce- 
ment tool. 

The  denial  of  entry  is  an  enforcement  tool.  There  are  other  en- 
forcement tools  such  as  civil  penalties  and  the  ultimate  enforce- 
ment tool  is,  I  believe,  seizure  of  the  vessel. 

Mr.  Taylor.  Getting  back  to  the  offshore  corporations,  how  do 
you  enforce  that? 

Mr.  Sheehan.  Through  the  underlying  guaranties  upon  which  we 
base  the  certificate  of  financial  responsibility.  In  other  words,  that 
is  one  of  the  reasons  that  we  have  a  direct  tie  and  a  direct — the 
ability  to  have  direct  action  and  direct  agreement  with  the  insurer 
between  the  United  States  Government  and  that  insurer,  exclusive 
of  the  particular  operator.  And  that  is  the  mechanism.  It  has 
worked  in  concept  for 

Mr.  Taylor.  And  all  of  these  insurers  are  United  States  corpora- 
tions? 

Mr.  Sheehan.  No,  sir,  many  of  them  are  foreign  corporations. 
Many  of  them  are  currently  P&I  Clubs,  Lloyd's  of  London,  there 
are  a  variety  of  guarantors. 

Mr.  Taylor.  Do  you  have  a  list  of  approved  insurers. 

Mr.  Sheehan.  Yes,  sir. 
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Mr.  Taylor.  And  it  has  to  be  one  of  those  groups  and  you  are 
telUng  me  that  you  have  a  mechanism  to  collect  from  every  one  of 
these  insurers  should  the  worst  happen? 

Mr.  Sheehan.  Yes,  we  do,  and  I  think  to  the  credit  of  the  insur- 
ance industry  and  certainly  to  the  credit  of  the  P&I  Clubs,  they 
have  stepped  forward  in  99.9  percent  of  the  cases  and  come  for- 
ward willingly  to  the  claimant.  They  have  come  forward  to  pay  for 
removal  costs  so  we  have  not  had  to  exercise  that  particular  provi- 
sion except  in  probably  less  than  10  instances  over  the  last  20-some 
odd  years. 

Mr.  Taylor.  Just  one  last  question  and  I  will  put  it  up  to  the 
panel.  I  have  noticed  that  you  pay  the  same  fine  whether  you  have 
the  single  hull  and  you  wait  to  the  last  day  to  go  to  the  double  hull 
or  if  you  have  a  double  hull.  Since  previous  testimony  before  the 
committee  said  that  something  like  95  percent  of  all  the  spills  that 
occurred  in  this  country  could  have  been  prevented  with  I  double 
hull,  wouldn't  it  make  sense  to  give  people  a  financial  incentive  to 
go  to  double  hulls,  just  as  smokers  get  a  break  on  their  health  in- 
surance and  people  with  fire  alarms  get  a  break  on  their  home- 
owners insurance?  If  you  can  prevent  a  problem,  it  would  make  a 
heck  of  a  lot  more  sense  than  trying  to  clean  it  up  afterwards. 

Mr.  Sheehan.  I,  sir,  have  been  a  long-term  proponent  of  double 
hulls.  I  think  that  the  concept  is  superb.  I  think  that  the  high  lev- 
els of  liability  within  OPA  90  also  serve  as  a  great  incentive.  I 
think  that  if  you  were  a  shipowner,  I  would  want  to  have  a  double 
hull  to  ultimately  limit  the  potential  of  my  liability.  I  am  not  sure 
how  we  would  craft  something  like  that.  I  know  it  is  an  interesting 
concept. 

Admiral  Kramek.  I  think  it  is  an  insurance  company  issue,  too. 
How  safe  you  are  should  be  determined  by  the  industry  as  to  how 
much  your  premiums  should  be.  And  in  marine  safety  circles,  we 
have  talked  about  that  for  years.  I  would  assume  that  people  who 
have  safer  operations  would  have  less  of  a  cost  of  insurance  for  any 
risks  that  they  may  be  taking.  That  doesn't  particularly  affect  this 
rule,  but  it  certainly  can  be  debated. 

Mr.  Taylor.  Does  the  Coast  Guard  have  the  authority  to  do  that 
under  the  present? 

Admiral  Kramek.  No,  we  don't  have  any  authority  to  do  that 
under  the  present  law. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  Thank  you,  Mr.  Taylor. 

Gentlemen.  Mr.  Sheehan,  in  particular,  you  assert  that  there  is 
a  distinction  between  a  guarantee  and  an  insurance  company; 
right?  Is  that  why  you  haven't  allowed  the  policy  defense  for 
nonpayment  of  premium? 

Mr.  Sheehan.  My  assertion  is  that  there  is  a  difference  between 
an  insurance  policy  and  a  guaranty,  yes,  sir. 

Mr.  Tauzin.  That  distinction,  as  I  take  it,  was  also  recognized  by 
Congress,  and  I  want  to  read  you  the  statute  precisely.  It  said:  Fi- 
nancial responsibility  under  this  section  may  be  established  by  any 
one  or  by  any  combination  of  the  following  methods  which  the  Sec- 
retary or  the  President  determines  to  be  acceptable.  And  then  Con- 
gress lists  the  various  forms  of  commercial  indemnity.  Congress 
listed:  evidence  of  insurance,  surety  bond,  guarantee,  letter  of  cred- 
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it,  qualification  as  a  self-insurer  or  other  evidence  of  financial  re- 
sponsibility. Obviously,  Congress  agreed  with  you  that  there  is  a 
distinction  between  guarantees  and  insurance  policies. 

Do  you  have  any  quarrel  with  that? 

Mr.  Sheehan.  No,  sir. 

Mr.  Tauzin.  Given  that  there  is  a  distinction  between  guarantees 
and  insurance  policies  and,  in  fact,  between  them,  and  other  evi- 
dence like  letters  of  credit  and  surety  bonds,  why  did  you  in  these 
regulations  choose  to  equate  insurance  coverage  with  guarantees  in 
providing  the  direct  action  requirement  against  insurance  policies 
as  against  guarantors? 

The  direct  action  requirement  is  found  in  the  next  section  which 
says  that  claims  against  guarantors — that  claims  with  liability  may 
be  established,  may  be  asserted  directly  against  the  guarantor.  In 
your  regulations,  you  have — ^you  tell  me  that  you  have  recognized 
the  distinction  between  these  forms  of  indemnity,  and  yet,  you  then 
take  the  next  section  which  requires  direct  action  and  you  apply  it 
across  the  board  to  all  of  these  forms  of  indemnity  when  the  Con- 
gress clearly  provided  for  direct  action  against  guarantors  without 
mention  of  insurance  policies,  surety  bonds  or  letters  of  credit. 

By  what  authority  have  you  made  this  decision  under  your  regu- 
lations? 

Mr.  Sheehan.  I  believe  it  is  contained  in  the  definition  of  what 
a  guarantor  is.  The  insurance  policy  is  the  basis  upon  which  a 
guaranty  is  provided  and  the  guarantor  is  the  individual  or  person, 
as  I  believe  it  is  defined  in  the  law,  that  provides  the  evidence 
upon  which  we  issue  a  certificate  of  financial  responsibility.  So  we 
then  have  an  agreement  between  the  guarantor  and  the  U.S.  Gov- 
ernment and  that  guarantor  then  is  subject  to  direct  action. 

Mr.  Tauzin.  Even  though  the  guarantor  in  this  case  is  an  insur- 
ance company  who  has  issued  an  insurance  policy,  you  are  now 
equating  them  for  the  purposes  in  terms  of  direct  action,  when  you 
indicated  they  were  not  the  same  when  it  came  to  policy  defenses? 

Mr.  Sheehan.  The  insurance  guaranty  is  the  evidence  that  they 
come  forward  with  and  we  then  enter  into  an  agreement  with  writ- 
er of  that  insurance  guaranty. 

Mr.  Tauzin.  You  follow  my  point? 

Mr.  Sheehan.  I  follow  your  point,  but  there  is  a  distinction. 

Mr.  Tauzin.  You  have  argued  persuasively  that  guarantors  are 
not  insurance  companies  or  necessarily  insurance  policies.  For  that 
reason,  the  normal  defense  to  an  insurance  policy  that  you  haven't 
paid  the  premium,  is  not  available  to  the  guarantors,  but  then  on 
the  same  issue,  you  tell  me  that  they  are  the  same  under  the  act 
when  it  comes  for  direct  action  requirements. 

Mr.  Sheehan.  In  our  view,  I  believe  that  if  the  law  had  been 
written  that  you  simply  had  to  provide  an  insurance  policy  and  not 
have  the  concept  of  a  guarantor,  which  issues  a  guaranty  and  pro- 
vides a  guaranty,  that  would  be  different. 

Mr.  Tauzin.  But  that  is  what  the  law  precisely  said.  It  says  any 
of  the  following  methods  or  any  combination  of  those  following 
methods,  and  then  it  lists  the  very  distinct  forms  of  indemnity,  evi- 
dence of  insurance,  surety  bond,  guarantees. 

You  are  telling  me  that  if  the  law  had  allowed  these  different 
forms,  that  you  would  not  necessarily  have  to  equate  them.  I  am 
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reading  you  the  language  that  clearly  authorizes  these  different 
forms  or  any  combination  of  them,  guarantees  are  listed  as  a  spe- 
cific, separate  entity  from  evidence  of  insurance,  surety  bond,  let- 
ters of  credit  and  other  evidence  said,  please  explain. 

Mr.  Sheehan.  Yes,  sir,  all  of  those  categories,  insurers,  surety 
bonds,  folks  who  provide  financial  guaranties,  are  indeed  guaran- 
tors under  the  definition  that  is  contained  in  OPA  90.  Guarantor 
means  any  person  other  than  the  responsible  party  who  provides 
evidence  of  financial  responsibility  for  a  responsible  party  under 
this  act. 

We  spoke  earlier  about  the  opportunity  for  individuals  to  provide 
coverage  under  the  financial  guaranty  portion  of  this  law  to  third 
parties,  that  is  an  option.  They  would,  indeed,  be  called  guarantors 
as  well.  So  you  would  have  a  guarantor  that  provided  the  financial 
guaranty  under  the  self-insurance  rules.  In  other  words 

Mr.  Tauzin.  Help  me  out.  What  is  the  difference  in  Section  E  be- 
tween a  guarantee  and  a  guarantor  who  provides  evidence  of  insur- 
ance? Why  did  Congress  have  these  two  listings  if  there  wasn't  a 
difference,  please  tell  me. 

Mr.  Sheehan.  I  think  it  is  a  different  mechanism.  It  is  a  dif- 
ferent financial  way  of  addressing  the  guarantor  problem. 

Mr.  Tauzin.  What  is  a  guarantee,  please?  When  Congress  used 
the  term  "guarantee"  in  Section  E,  what  do  you  think  the  Congress 
meant?  As  opposed  to  evidence  of  insurance?  Did  it  mean  anything? 
Congress  just  erred  when  it  listed  them  separately. 

Mr.  Sheehan.  It  was  a  mechanism  which  was  in  the  previous 
311  law.  It  was  simply,  I  think  included  again.  It  is  a  diff"erent  fi- 
nancial way  of  addressing  the  issue  upon  which  you  issue  a  certifi- 
cate of  financial  responsibility. 

Mr.  Tauzin.  But  then  you  apply  all  the  same  commercial  rules 
to  these  different  forms.  Let  me  be  specific.  Section  E  indicates  that 
the  Secretary  or  the  President  as  appropriate  may  specify  policy  or 
other  contractual  terms,  conditions  or  defenses — or  defenses  which 
are  necessary  or  which  are  unacceptable.  So  it  leaves  to  the  Presi- 
dent and  the  Secretary  broad  discretion  in  defining  the  availability 
of  defenses. 

Section  F  indicates  that  in  defending  against  a  claim  that  the 
guarantor — I  assume  you  say  those  are  insurance  companies  who 
issued  policies  of  insurance — the  guarantor  may  invoke  any  defense 
authorized  under  Section  E.  I  read  that  to  say  that  any  defense  the 
Secretary  and  the  President  find  are  necessary,  which  are  unac- 
ceptable in  that  broad  discretion. 

Policy  defenses  normally  include  nonpayment  of  premiums.  Obvi- 
ously, under  Section  E  you  have  the  right  to  say  that  would  be  true 
for  insurance  policies  which  serve  as  the  underlying  instruments  by 
which  guarantors  satisfy  the  statute.  Obviously,  under  Section  F, 
guarantors  may  invoke  those  defenses. 

Why  did  you  choose  not  to  make  them  available  if  insurance 
forms  are,  in  fact,  as  indicated  under  Section  E,  separate  and  dis- 
tinct categories  of  indemnities  which  are  authorized  under  the  act? 
Mr.  Sheehan.  We  took  a  hard  look  at  this. 
Mr.  Tauzin.  We  are,  too. 

Mr.  Sheehan.  Yes,  sir,  and  I  appreciate  that,  and  I  appreciate 
the  opportunity  to  explain  our  rationale  for  doing  it. 
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Mr.  Tauzin.  Please  do,  sir. 

Mr.  Sheehan.  Our  rationale  is  that  if  a  guaranty  is  to  mean 
something,  it  is  to  mean  something  different  than  the  underlying 
policy,  that  there  is  a  certainty  of  funding  other  than  a  promise  to 
pay.  If  you  include  the  myriad  of  policy  defenses  which  you  pro- 
vided normally  under  P&I  Club  coverage,  for  example,  that  surety 
does  not  exist.  And  our  view  was  that  in  order  to  make  the  surety 
for  the  American  public  there,  that  we  were  only  going  to  permit 
those  defenses  permitted  by  law  and  the  additional  ones 

Mr.  Tauzin.  Sir,  by  doing  this  you  have  literally  equated  two 
terms  that  were  at  least  listed  separately  by  Congress  as  author- 
ized acceptable  forms  of  indemnity.  You  have  equated  them.  You 
have  said  that  insurance  company  policies  like  P&I  coverage  will 
be  the  same  as  guarantees  even  though  they  are  listed  separately 
under  the  act. 

Mr.  Sheehan.  They  are  different  entities — the  insurance  guaran- 
tor and  the  financial  guarantor  under  different  financial  tests. 

Mr.  Tauzin.  But  you  apply  the  same  defense  rule  to  them.  This 
is  our  concern,  sir.  Let  me  put  it  very  simply.  The  concern  is  that 
by  redefining  the  terms  of  the  insurance  policy  to  exclude  defenses 
normally  available  to  the  insurance  policy,  you  have  effectively  re- 
quired that  those  insurance  policies  now  be  guarantees  without 
those  defenses.  And  you  may  have  excluded  from  the  marketplace 
P&I  coverage,  except  as  reinsurers.  That  is  what  you  have  done. 

What  you  have  done  for  us  is  layered  coverage.  You  have  literally 
built  a  new  niche  for  some  new  insurance  companies  to  be  formed, 
which,  in  order  to  cover  all  the  shippers  that  are  going  to  need  cov- 
erage, may  in  fact  end  up  depending  upon  the  P&I  Clubs  to  be  re- 
insurers. As  Lloyd's  of  London  has  now  done  behind  the  P&I  Clubs. 

So  now  we  will  have  three  layers  instead  of  two.  We  will  have 
new  insurance  companies  who  may  qualify.  We  don't  know  whether 
they  will  or  not,  who  may  offer  coverage  for  everyone  or  who  may 
not.  However,  in  order  to  cover  everyone,  it  may  require  P&I  rein- 
surance with  Lloyd's  of  London  behind  all  of  that.  We  will  have  so 
many  layers,  and  I  assume  extra  layers  of  profit  involved,  too. 
Rather  than  changing  the  security  of  coverage  for  Americans  under 
OPA  90,  all  we  will  have  done  was  to  add  another  layer  and  in- 
crease costs  with  no  real  security  larger  than  what  we  have  today 
under  P&I  coverage. 

If  that  is  the  effect  of  these  OPA  90  regulations,  we  in  the  end- 
run  would  have  just  created  some  new  companies  out  there  to 
make  some  new  profits  because  our  Coast  Guard  created  this  niche 
for  them.  And,  the  P&I  Clubs  can  only  play  by  reinsuring  these 
companies.  In  the  long  run,  we  will  have  just  increased  the  cost  to 
consumers  with  no  real  extra  security  for  payment  of  claims  under 
oil  spills. 

Now,  if  my  scenario  of  my  concern  is  correct,  why  would  our 
Coast  Guard  want  to  be  a  party  to  that  kind  of  a  scenario? 

Mr.  Sheehan.  I  would  respond  in  this  way:  we  looked  at,  and  we 
put  on  several  sets  of  glasses,  if  you  will,  when  we  looked  at  the 
proposal  which  has  been  put  forward  by  many  facets  of  the  indus- 
try to  use  P&I  coverage  as  an  asset.  I  think  that  we  have  explained 
in  our  rulemaking 

Mr.  Tauzin.  I  have  that  explanation  before  me. 
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Mr.  Sheehan.  One  of  the  unique  results  that  would  occur  if  we 
accepted  that,  if  we  found  a  legal  way  to  accept  that  premise  that 
they  were  an  asset,  one  of  the  effects  would  be  that  right  now  we 
have  68  percent  of  the  coverage  for  COFRs  in  the  U.S.  are  done  by 
P&I  Clubs,  and  about  the  remaining — except  about  3  percent— 97 
percent  is  done  by  insurers  and  P&I  Clubs.  If  we  accepted  those 
as  the  basis  upon  which  we  gave  a  self-insurance  test  and  said  that 
would  be — they  would  then  be  issued  certificates  of  financial  re- 
sponsibility, the  U.S.  Government  and  the  U.S.  consumer  would 
end  up  in  an  inferior  position  after  the  passage  of  OPA  90  than  it 
was  prior  to  the  passage  of  OPA  90,  because  prior  to  passage  of 
OPA  90,  we  had  direct  action  against  that  band  of  97  percent  that 
provided  coverage. 

If  we  accept  the  self-insurance  test  by  including  P&I  Clubs  and 
insurance  industry  as  an  asset,  we  have  no  direct  action,  so  we 
have  reversed  the  impact  of  the  Oil  Pollution  Act.  And  so  I  think 
in  terms  of  surety  of  payment,  Mr.  Chairman,  we  would  be  going 
in  the  other  direction. 

Mr.  Tauzin.  But  we  have  changed  what  is  possible  to  claim 
under  this  insurance  coverage  dramatically  under  OPA  90.  We 
have  added  natural  resource  damage,  third-party  claims,  all  kinds 
of  other  new  claims  to  be  filed  against  the  body  of  insurance  that 
provided  coverage  for  Americans  under  the  current  regime. 

And  now,  by  redefining  this  insurance  coverage  as  this  category 
of  guarantors  without  normal  defenses  available  to  them,  we  may 
have  excluded  that  coverage  from  the  marketplace  and  created  the 
scenario  that  I  provided  to  you  where  we  have  new  layers,  without 
the  extra  coverage  and  protection  to  the  consumers. 

I  am  distressed  by  the  fact  that  you  folks  never  even  put  the  pen- 
cil to  what  might  happen  if  50  percent  of  the  oil  supplies  can't  trav- 
el anymore  on  vessels  that  can't  get  COFRs  under  your  new  re- 
gime. Particularly,  if  that  sort  of  thing  happens  and  the  only  con- 
solation that  you  will  give  us  is  that  you  will  accept  binders,  or  sus- 
pend the  regulations.  How  can  you  feel  comfortable  today  before 
this  committee  and  before  the  American  public  saying  that  you 
served  us  well  by  excluding  the  very  terms  of  your  direct  action 
and  your  lack  of  pohcy  defenses,  the  most  important  security  cov- 
erage we  now  have  today  in  the  P&I  coverage? 

Mr.  Sheehan.  Mr.  Chairman,  we  haven't  excluded  them.  That  is 
not  our  choice  to  exclude. 

Mr.  Tauzin.  If  you  write  terms  by  which  they  can't  play,  you 
have  excluded  them. 

Mr.  Sheehan.  They  have  made  that  decision  themselves. 

Mr.  Tauzin.  They  have  made  the  decision  that  the  terms  are 
going  to  be  terms  they  can't  play  under?  I  don't  buy  that  argument. 

You  are  making  the  rules  here.  They  are  going  to  have  to  live 
by  them  or  not,  and  they  are  saying  that  they  can't  live  by  them. 
They  are  telling  us  all  that. 

The  reality  is  that  your  answer  for  us  is  that  some  new  forms 
of  insurance  are  coming,  not  to  worry.  What  we  are  also  told  is  that 
these  new  forms  of  insurance  may,  in  fact,  need  the  P&I  Clubs  as 
reinsurers  to  be  sustainable  for  the  great  body  of  shippers.  And  we 
need  them.  We  are  getting  some  mighty  different  signals  here  in 
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a  very  short  timeframe  for  this  Nation  to  feel  comfortable  that 
these  rules  are  going  to  work  well. 

I  am  reading  here  some  very,  very  distressful  concerns  by  ship- 
pers who  are  going  to  have  to  play  under  these  rules.  They  are  not 
writing  the  rules.  We  are — you  are,  not  them. 

Mr.  Sheehan.  Yes,  sir. 

Mr.  Tauzin.  When  you  talk  about  selective  enforcement,  and  if 
all  this  happens  as  some  are  predicting— if,  in  fact,  the  barge  does 
hit  the  bridge  and  because  we  wanted  to  feel  good  and  make  a  few 
States  and  the  environmental  community  believe  we  have  done 
something  great  for  them — if  all  of  that  happens,  and  a  great  ma- 
jority of  these  shippers  cannot  even  produce  these  binders  for  you, 
which  obviously  means  they  are  going  to  get  insurance,  instead, 
they  show  up  at  the  border  with  oil  shipments  critical  for  folks  in 
Boston  who  need  fuel  oil  in  the  middle  of  the  winter,  the  Coast 
Guard  has  to  say  you  don't  have  a  binder,  your  P&I  coverage  isn't 
any  good,  and  I  understand  the  new  forms  of  insurance  have  not 
accepted  you,  therefore  you  have  to  turn  around.  What  is  your  an- 
swer to  those  folks  in  Boston  who  need  fuel  oil  that  day  when  it 
can't  be  delivered? 

Mr.  Sheehan.  As  I  indicated  before,  I  don't  think  that  is  going 
to  happen. 

Mr.  Tauzin.  You  don't  think  it  is  going  to  happen.  So,  we  should 
all  go  to  sleep  feeling  good  tonight? 

Mr.  Sheehan.  No,  sir,  I  don't  think  that  is  the  case  at  all.  I  think 
that  we  have  attempted  to  put  forward  a  regulation  which  com- 
ports with  the  requirements  in  OPA  90.  We  have  had  extensive  dis- 
cussions with  the  P&I  Clubs. 

I  went  back  and  read  the  full  testimony  that  occurred  in  the 
hearings  that  were  held  before  you  in  1991.  And  I  was  struck,  sir, 
by  one  of  the  questions  which  you  asked  of  the  P&I  Clubs  at  the 
time:  Do  you  think  that  the  Coast  Guard  has  the  flexibility  to  do 
what  some  of  the  shipowners  would  like  to  have  done?  And  the  re- 
sponse was:  No,  I  don't  believe  they  have  got  the  flexibility  to  do 
that,  looking  at  the  law  itself. 

Mr.  Tauzin.  I  just  read  you  the  flexibility.  I  read  you  this  section 
that  says  you  could  have  adopted  a  rule  that  allows  policy  defenses 
comparable  to  those  of  P&I  Clubs  operate  under,  and  you  chose  not 
to  do  that. 

Mr.  Sheehan.  Sir,  I  had  discussions  and  we  have  had  discus- 
sions with  the  P&I  Clubs  concerning  policy  defenses.  If  you  had 
some  policy  defenses  other  than  the  full  bode  of  policy  defenses, 
which  ones  would  you  pick? 

Mr.  Tauzin.  Would  you  comment  to  the  record  about  the  ones 
other  than  all  of  the  policy  defenses  that  you  want? 

Mr.  Sheehan.  The  comments  that  I  have  received,  and  that  my 
staff  has  received,  and  that  have  been  made  in  public  fora  and 
have  been  made  before  this  committee  also,  our  problem  is  not  the 
certificate  of  financial  responsibility  rule,  our  problem  is  the  Oil 
Pollution  Act  of  1990.  So  I  have  selectively  gone  through  and  said, 
if  we  were  able  to  legislatively  get  rid  of  the  third-party  direct  ac- 
tion, would  that  be  sufficient  for  you  to  write  guaranties? 

Well,  they  answer  that  that  is  only  part  of  the  problem.  I  like- 
wise have  gone  through  the  entire  list  of  issues,  and  if  there  was 
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flexibility  in  there,  I  have  not  been  able  to  generate  it  from  the  P&I 
Club  community. 

Mr.  Tauzin.  I  tell  you  what  we  have  heard  from  them  and  what 
we  are  going  to  hear  from  them  again  today,  and  many  times  be- 
tween now  and  December,  is  that,  if  their  policy  defenses  were  rec- 
ognized and  they  were  not  necessarily  subjected  to  the  direct  action 
as  guarantors,  they  would  qualify. 

Mr.  Sheehan.  And  they  also  indicated  that  if  we  went  back  to 
the  defenses  that  were  there  under  pre-OPA,  which  basically 
means  that  you  don't  have  Title  I  of  OPA.  That  is  the  conundrum 
that  we  have  got. 

Mr.  Tauzin.  I  realize  that  we  have  a  statute  and  operate  under 
a  statute.  I  pointed  to  you  flexibilities  that  I  think  are  there.  You 
have  indicated  that  for  your  own  reasons,  you  have  chosen  not  to 
exercise  that  flexibility.  This  is  a  little  unrelated,  but  I  want  to 
raise  it  to  give  you  an  idea  of  what  we  face  in  Congress. 

We  write  laws  that  we  think  are  good  and  then  we  see  them  ap- 
plied in  the  real  world,  and  as  Mr.  Bateman  says,  we  are  shocked. 
Just  two  days  ago,  a  Boy  Scout,  14  years  old,  was  lost  in  a  wilder- 
ness in  Arizona,  a  wilderness  we  created  by  a  Federal  Act. 

When  the  State  police  rescue  helicopters  finally  located  this 
young  man  who  was  lost  in  the  wilderness  without  food,  the  State 
police  helicopter  requested  park  police  permission  to  land.  They 
were  denied  permission  to  land  because  wilderness  rules  require 
that  no  motorized  vehicle  operate  in  the  wilderness.  That  young 
man  had  to  survive  for  24  hours  lost  in  the  wilderness  because  our 
government  has  written  a  law,  when  applied  by  the  Park  Service, 
refused  permission  to  a  State  police  helicopter  to  rescue  that  young 
man. 

If  the  parents  had  treated  that  young  man  that  way,  they  would 
be  in  prison  for  child  abuse.  But  our  government  wrote  a  law  im- 
plemented by  our  agencies  without  any  common  sense.  I  know  that 
is  a  little  unrelated  to  what  we  are  doing,  but  it  is  related. 

It  is  related,  if,  in  fact,  our  worst  fears  are  realized  and  you  folks 
haven't  even  put  a  pencil  to  it  and  we  are  left  in  December  with 
conditions  whereby  all  we  have  done  is  left  lots  of  shippers  without 
coverage  and  a  lot  of  American  consumers  dependent  upon  those 
shipments  with  no  answers  from  the  Coast  Guard,  other  than  we 
might  have  to  suspend  the  regulations. 

I  want  you  to  know,  I  can't  sleep  well  and  my  coffee  does  not 
taste  good  if  that  is  what  I  have  to  rely  upon. 

Mr.  Coble. 

Mr.  Coble.  Well,  Mr.  Chairman,  I  will  just  for  emphasis — pur- 
poses of  emphasis  only,  gentlemen,  before  you  excuse  the  first 
panel,  I  want  Mr.  Chairman,  to  repeat  the  question  I  asked  before. 

And  gentlemen,  I  would  like  for  you  all  to  take  this  home  with 
you,  and  you  don't  mind  doing  it.  And  that  question  was:  What  will 
the  Coast  Guard  do  if  the  majority  of  oil  vessel  owners  are  unable 
to  secure  or  afford  a  guarantor  by  December? 

My  uneasiness  has  not  been  assuaged  with  the  passage  of  hours 
that  have  gone  on  this  morning,  gentlemen,  so  the  next  time  we 
see  you,  I  hope  that  there  will  be  an  answer  to  that  question  that 
will  make  my  coffee  taste  good  and  will  make  me  sleep  soundly  at 
night. 
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If  anybody  wants  to  respond  to  that,  that  is  the  same  question 
I  put  to  you  earlier. 

Admiral  Kramek.  We  will  provide  you  a  detailed  answer  with 
that,  Mr.  Coble.  I  can't  guarantee  what  it  will  do  for  your  coffee. 

Mr.  Coble.  Or  my  sleep. 

Admiral  Kramek.  But  we  definitely  owe  you  that  answer  and  we 
will  provide  it  promptly  to  give  you  all  the  administrative  actions 
that  will  take  place. 

[The  material  submitted  may  be  found  at  end  of  hearing.] 

Mr.  Sheehan.  I  spoke  moments  ago  about  the  November  1991 
hearing.  And  Mr.  Coghlin,  who  is  behind  me,  pointed  out  his  exact 
testimony  concerning  one  of  the  issues  that  we  are  discussing,  the 
only  way  out  we  can  see,  and  I  quote  this  because  I  want  to  make 
it  absolutely  correct,  and  perhaps  I  misstated  it,  but  I  think  in  an- 
other portion  of  the  testimony  it  was  inferred  that  the  problem  is 
with  OPA  90  and  not  with  this  particular  rulemaking. 

But  with  respect  to  how  they  might  comply,  he  has  said  the  only 
way  out  as  we  can  see,  is  to  use  the  wider  pass  that  Congress  ap- 
peared to  leave  available  to  the  Coast  Guard  in  making  their  regu- 
lations, such  as  the  provisions  for  other  evidence, 

Mr.  Tauzin.  Will  the  gentleman  yield? 

I  want  to  point  out  that  what  Mr.  Sheehan  is  telling  this  commit- 
tee is  that  Mr.  Coghlin  did  testify  is  that,  one,  the  way  out  is  for 
the  Coast  Guard  to  use  the  flexibilities  provided  by  Congress  in  the 
very  words  of  the  act  that  I  just  cited  to  Mr.  Sheehan. 

The  gentleman  from  Mississippi,  Mr.  Taylor. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

I  realize  this  is  off  the  subject  of  certificates  of  financial  respon- 
sibility, but  it  is  on  the  subject  of  OPA  90.  Where  do  our  smaller, 
those  that  only  handle  a  hundred,  or  possibly  1,000  or  2,000  gal- 
lons of  fuel,  stand  with  regard  to  their  certificates  of  financial  re- 
sponsibility? What  sort  of  insurance  will  they  have  to  buy? 

The  question  has  been  raised  by  both  the  U.S.  and  a  number  of 
other  organizations.  I  have  not  heard  any  formal  response  and  I 
was  hoping  that  I  could  get  something  now. 

Mr.  Sheehan.  That  is  a  question  I  would  have  to  defer  to  the 
Minerals  Management  Service.  That  is  a  rulemaking  which  they 
are  proceeding  with,  that  is  not  one  under  our  cognizance. 

Admiral  Kramek.  That  is  correct,  that  is  not  under  our  cog- 
nizance, sir,  and  we  would  have  to  get  another  agency  to  give  you 
an  answer  to  that. 

Mr.  Taylor.  Would  you? 

Admiral  Kramek.  Yes,  certainly  will. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman. 

[The  following  was  submitted:] 

The  Mineral  Management  Service,  the  agency  that  administers  the  offshore  facil- 
ity financial  responsibility  program,  has  been  requested  to  respond  directly  to  the 
Subcommittee. 

The  letter  referred  to  above  may  be  found  at  end  of  hearing. 

For  more  information,  see  also  hearing  report  Serial  No.  103-79. 

Mr.  Tauzin.  One  final  thing,  Admiral.  Have  you  got  that  number 
now  on  the  total  financial  impact? 
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Admiral  Kramek.  We  will  have  it  by  the  end  of  this  hearing,  sir. 
We  will  have  it  definitely  before  this  hearing  concludes. 

Mr.  Tauzin.  Thank  you,  Admiral.  We  appreciate  your  testimony. 

And  Mr.  Sheehan  and  Mr.  Horowitz,  we  appreciate  it. 

We  will  have  some  written  questions  that  we  will  submit  to  you 
to  complete  the  record  here  this  morning. 

[The  questions  and  responses  may  be  found  at  end  of  hearing.] 

Admiral  Keamek.  Mr.  Chairman,  I  think  we  have  the  answer  to 
that  question. 

Mr.  Tauzin.  We  have  one  number  in  the  RIA,  which  indicates 
$415  million,  which  seems  like  an  awfully  small  sum. 

Mr.  Sheehan.  That  is  the  number 

Mr.  Tauzin.  Is  that  what  you  are  working  with? 

Thank  you  for  your  testimony.  We  will  submit  written  questions 
to  you. 

If  you  have  any  other  written  documentation  or  statements  that 
you  want  to  make  for  the  record,  we  will  keep  it  open  for  a  couple 
of  weeks  to  do  so. 

Mr.  Sheehan.  Thank  you  for  the  opportunity  to  appear,  sir. 

Mr.  Tauzin.  Thank  you. 

[The  following  was  submitted:] 

Clarification  of  the  Term  "Guarantor"  and  the  Methods  for  Demonstrating 
Financial  Responsibility 

During  the  hearing  there  was  a  technical  discussion  concerning  the  relationship 
between  an  OPA  "guarantor"  and  the  methods  for  demonstrating  financial  respon- 
sibility. The  following  amplifying  information  is  provided. 

Congress  enabled  the  Secretary  to  accept  one  or  more  methods  for  demonstrating 
financial  responsibility.  Specifically  enumerated  are:  "evidence  of  insurance,  surety 
bond,  guarantee,  letter  of  credit,  qualification  as  a  self-insurer,  or  other  evidence  of 
financial  responsibility."  33  U.S.C.  2716(e).  Each  of  these  enumerated  methods  con- 
cerns a  distinct  arrangement. 

All  methods  of  financial  responsibility  must  be  "evidenced".  Anyone  that  provides 
those  "evidences"  (including  providers  of  "guarantees")  are  "guarantors". 

As  OPA  explicitly  provides,  "any  person,  other  than  a  responsible  party,  who  pro- 
vides evidence  of  financial  responsibility  for  a  responsible  pEirty  under  this  Act 
[OPA]"  is  a  '"guarantor".  33  U.S.C.  2701(13).  A  "guarantor"  is  suoject  to  direct  ac- 
tion. 33  U.S.C.  1016(f).  Congress  provided  no  basis  for  the  Secretary  to  exempt  any 
"guarantor"  from  direct  action.  The  definition  of  "guarantor"  does  not  only  applv  to 
the  entity  providing  a  financial  "guarantee"  (i.e.,  a  financial  guarantor).  Rather, 
Congress,  by  defining  the  term  "guarantor"  as  it  did,  specified  that  all  providers  of 
financial  responsibility,  regardless  of  the  underlying  method  for  that  evidence,  are 
guarantors  subject  to  direct  action. 

Mr.  Tauzin.  While  we  are  waiting  for  the  second  panel  to  take 
their  place,  I  want  to  make  clear  for  the  record  that  the  amount 
of  $415  million  is  based  upon  an  assumption  that  commercial  in- 
surers would  be  successful  in  obtaining  a  premium  of  $2.03  per 
gross  ton  per  voyage.  That  is  the  assumption  upon  which  that  low 
number  is  based. 

The  second  panel  will  please  assemble. 

We  will  be  using  the  lights  for  the  second  and  third  panel.  That 
means  that  the  green  and  yellow  and  red  lights  will  be  operational. 

Everyone's  testimony  is  a  part  of  this  record.  You  don't  have  to 
read  it  all  to  us.  Please  don't. 

The  green  and  yellow  and  red  lights  means  that  you  have  five 
minutes  to  summarize  your  testimony.  The  yellow  light  will  indi- 
cate that  you  are  about  to  run  out  and  the  red  light  will  mean  that 
the  gavel  will  fall  and  we  will  move  on. 
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Try  to  summarize  when  you  see  that  yellow  light  turn  on.  As  you 
would  in  a  traffic  intersection,  try  to  complete  your  journey  before 
the  light  turns  red. 

We  are  pleased  to  welcome  Mr.  Terence  Coghlin,  the  Chairman, 
International  Group  of  P&I  Clubs;  Mr.  Richard  Youell,  Director  of 
the  Janson  Green  of  Lloyd's  of  London;  Mr.  Hugh  Bryant,  Chair- 
man of  Shoreline  Mutual  Management  and  Mr.  Stathes 
Kulukundis,  Deputy  Chairman  of  the  Big  Shipping  Cooperative 
Committee  on  behalf  of  the  Greek  Shipping  Cooperative  Committee 
Norwegian  Shipowners  Association  and  Swedish  Shipowners  Asso- 
ciation. 

We  will  begin  with  Mr.  Coghlin. 

Let  me  admonish  you.  Summarize  your  testimony.  We  will  light 
the  green  light  as  you  commence,  and  try  to  cooperate  with  us  as 
we  do  have  an  incredibly  busy  day. 

STATEMENT  OF  TERENCE  G.  COGHLIN,  CHAIRMAN,  THE 
INTERNATIONAL  GROUP  OF  P&I  CLUBS;  J.  RICHARD  L. 
YOUELL,  DIRECTOR,  JANSON  GREEN  LTD.,  ON  BEHALF  OF 
LLOYD'S  OF  LONDON;  HUGH  BRYANT,  CHAIRMAN,  MUTUAL 
MANAGEMENT  LTD.;  STATHES  KULUKUNDIS,  DEPUTY 
CHAIRMAN,  GREEK  SHIPPING  COOPERATION  COMMITTEE, 
ON  BEHALF  OF  THE  GREEK  SHIPPING  COOPERATION  COM- 
MITTEE, UNION  OF  GREEK  SHIPOWNERS,  NORWEGIAN  SHIP- 
OWNERS' ASSOCIATION,  SWEDISH  SHIPOWNERS'  ASSOCIA- 
TION 

STATEMENT  OF  TERENCE  G.  COGHLIN 

Mr.  Coghlin.  I  hope  Mr.  Chairman,  to  beat  all  of  your  lights. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  appear  again  be- 
fore your  subcommittee  on  this  most  important  issue. 

My  name  is  Terence  Coghlin,  Chairman  of  the  Managers  of  the 
United  Kingdom  P&I  Club.  I  am  here  today  as  Chairman  of  the 
International  Group  of  P&I  Clubs,  and  as  in  November  1991,  I  am 
again  accompanied  by  Lloyd  Watkins  on  my  extreme  right,  the  ex- 
ecutive officer  of  our  Group,  and  by  Robert  Seward  on  my  right,  a 
partner  in  the  managers  of  the  Britannia  P&I  Club.  And  together 
we  appear  on  behalf  of  all  the  Clubs  in  the  International  Group. 

I  have,  Mr.  Chairman,  submitted  a  written  statement  for  your 
record.  All  I  want  to  do  this  morning,  Mr.  Chairman,  is  to  invite 
you  to  stand  back  just  for  a  moment  and  consider  the  important 
issues  here  in  perspective. 

There  was  no  insurance  crisis  at  the  time  OPA  90  was  passed. 
The  Exxon  Valdez  incident  itself  demonstrates  this  as  the  Club 
concerned  paid  the  shipowner  his  $400  million  cover  without  delay. 

As  you  know,  Mr.  Chairman,  the  P&I  Clubs  provide  their  inter- 
national shipowner  members  with  a  full  range  of  cover  against 
their  liabilities  worldwide.  This  includes  oil  pollution  risk  cover  of 
$500  million  per  ship,  per  accident.  That  oil  pollution  cover  has,  as 
you  know,  responded  to  spills  in  the  United  States  waters  on  a 
number  of  occasions  in  recent  years.  And  despite  what  Mr. 
Sheehan  said  this  morning,  I  think  perhaps  by  accident,  the  Clubs 
continue  to  provide  insurance  cover.  They  object  at  this  time  only 
to  additionally  becoming  guarantors. 
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The  Clubs  have  Hved  up  to  their  obligations  and  responsibilities 
under  their  contracts  of  insurance  in  every  oil  spill  in  the  United 
States  waters,  as  Mr.  Sheehan  was  good  enough  to  confirm  to  you 
a  few  minutes  ago. 

The  truth  is  that  our  friends  in  the  Coast  Guard  have  in  their 
rulemaking  consistently  underestimated  the  true  value  of  P&I 
cover,  not  only  to  the  shipowner  members  of  the  Clubs,  but  also  to 
United  States  oil  pollution  claimants. 

Consequently,  there  is  an  insurance  crisis  now — created,  I  am 
sorry  to  say,  by  the  Coast  Guard.  This  is  because  the  Coast  Guard, 
in  its  rulemaking,  has  focused  exclusively  on  the  need  for  an  abso- 
lute insurance  guarantee  of  the  OPA  90  limits.  The  strange  result 
of  its  inflexibility  can  best  be  illustrated,  Mr.  Chairman,  by  a  very 
simple  example. 

Under  its  regulations,  the  Coast  Guard  would  welcome  into  Unit- 
ed States  waters  a  30,000-ton  tanker  which  had  insurance  solely 
from  a  new  and  untried  vehicle  and  limited  to  $36  million.  For 
claims  above  this,  the  Federal  fund — and  thus,  through  that  fund 
having  to  be  supplemented,  the  U.S.  taxpayer — would  foot  the  bill. 

At  the  same  time,  the  Coast  Guard  would  bar  from  entry  into 
your  waters,  as  lacking  financial  responsibility,  a  similar  ship  from 
an  established  P&I  Club  with  a  proven  ability  and  willingness  to 
pay  claims  up  to  $500  million.  Moreover,  the  Coast  Guard  would 
do  this  at  a  time  when  many  responsible  shipowners  are  saying 
that  $500  million  is  insufficient.  Surely,  sufficient  flexibility  could 
have  been  exercised  to  prevent  this  strange  result,  as  you,  Mr. 
Chairman,  urged  the  Coast  Guard  so  eloquently  not  only  today  but 
also  at  your  November  1991  hearings. 

Mr.  Tauzin.  Mr.  Coghlin,  we  are  going  to  have  to  move  on.  Dur- 
ing question  and  answer,  if  you  wish  to  elaborate,  you  will  have  a 
chance  to  do  that. 

[The  statement  of  Mr.  Coghlin  may  be  found  at  end  of  hearing.] 

STATEMENT  OF  RICHARD  L.  YOUELL 

Mr.  Tauzin.  The  next  witness  is,  Mr.  Richard  Youell. 

Mr.  Youell.  Mr.  Chairman  and  gentleman,  I  appear  before  this 
subcommittee  in  November  1991,  speaking  as  a  Lloyd's  under- 
writer, and  I  am  grateful  for  the  opportunity  to  appear  before  you 
again  today.  It  is  a  matter  of  great  regret  that  we  all  seem  to  be 
facing  much  the  same  difficulty  now  that  we  did  two-and-a-half 
years  ago. 

Our  written  submission  does  not  go  into  intense  technical  detail 
on  the  problems  that  we  have  identified  with  OPA,  and  most  as- 
suredly, I  am  not  going  to  do  so  now.  These  problems  have  been 
rehearsed  almost  to  exhaustion  on  our  behalf  with  the  Coast  Guard 
and  I  know  that  many  other  interested  parties  have  raised  similar 
issues. 

As  insurers,  our  very  existence  is  justified  only  by  the  writing  of 
insurance  policies  and  in  the  satisfaction  of  our  obligations  there- 
under. Lloyd's  is  proud  of  a  long  history  of  working  with  worldwide 
clients  to  satisfy  their  insurance  needs,  be  they  ever  so  exotic. 

We  have  long  numbered  shipowners  and  oil  companies  amongst 
those  with  whom  we  have  worked  most  closely.  For  these  reasons, 
if  for  no  other,  accept  my  assurance  that  it  is  no  way  our  wish,  nor 
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is  it  in  our  interest  to  fabricate  difficulty  or  to  invent  complication 
in  providing  the  necessary  protection  for  those  insured  who  are  in- 
volved in  the  ownership  of  ships  or  carriage  of  oil  by  sea  and  the 
heavy  liabilities  incumbent  on  these  commercially  essential  activi- 
ties, nor  do  we  wish  to  do  anything  other  than  to  react  construc- 
tively to  the  requirements  flowing  from  any  law  that  is  passed  by 
the  Congress  of  the  United  States,  be  it  in  respect  of  pollution  li- 
ability or  any  other  matter. 

We  have  spent  two  years  debating  the  OPA  issues  and  we  have 
done  it  not  out  of  caprice  nor  for  our  amusement,  because  we  ear- 
nestly believe  that  there  are  fundamental  and  inescapable  dangers 
for  an  insurer  who  becomes  a  guarantor  under  these  undeniable 
Draconian  rules.  These  are  not  exclusive  to  Lloyd's  and  must  apply 
equally  to  any  insurer  who  values  the  sovereignty  and  sanctity  of 
its  insurance  contract  before  all  parties. 

An  underwriter's  responsibility  isn't  only  with  the  providers  cap- 
ital that  creates  the  security  behind  the  policies  that  he  issues — 
in  the  case  of  Lloyd's,  these  providers  of  capital  are  still  over- 
whelmingly private  individuals,  not  a  few  of  whom  are  U.S.  citi- 
zens. This  make  an  underwriter's  sense  of  duty  all  the  more  acute. 

The  responsibility  also  depends  on  all  of  those  who  purchase  or 
have  purchased  policies  of  insurance,  for  if  the  funds  of  an  insurer 
are  exposed  to  a  liability  without  limit  for  a  special  though  small 
class  of  insured,  then  the  integrity  and  security  to  which  all  other 
policyholders  are  entitled  is  put  at  risk.  I  address  this  issue  at 
some  length  because  it  underlines  our  continuing  inability  to  be- 
come guarantors  under  OPA. 

Let  us  not  quibble  about  the  degree  of  uncertainty.  Any  threat 
to  our  solvency  is  too  great  a  burden  to  assume.  We  have  done  all 
in  our  power  to  identify  the  public  problems,  to  isolate  the  issue 
and  to  endeavor  to  resolve  them.  It  is  a  matter  of  great  regret  to 
me  that  we  have  not  been  equal  to  the  task  of  conveying  our  con- 
cerns to  the  Coast  Guard  or  of  achieving  a  consensus  on  the  extent 
of  the  flaws  in  the  OPA  requirements. 

In  my  judgment,  and  I  can  only  speak  as  an  individual  under- 
writer and  not  on  behalf  of  any  other,  the  difficulties  remain.  We 
are  more  than  ready  to  continue  these  efforts  and  would  welcome 
any  meaningful  discussion  in  pursuit  of  a  proper  solution  to  the 
problem.  But  in  the  final  analysis,  it  is  a  problem  which  the  insur- 
ance industry  cannot  itself  resolve  nor  should  it  be  expected  to  do 
so. 

Our  priority  remains  only  to  make  insurance  promises  on  which 
we  can  deliver,  and  subject  to  that  imperative,  to  continue  to  pro- 
vide our  clients  with  a  broad  and  reliable  protection  for  their  liabil- 
ities. 

It  was  London  and  Lloyd's  in  particular  that  first  responded  to 
the  need  for  insurance  for  marine  pollution.  We  developed  the  mar- 
ket to  its  present  impressive  size.  Lloyd's  bears  the  lion's  share  of 
the  International  Group's  reinsurance  programs  as  well  as  being  a 
significant  direct  insurer  and  a  provider  of  $200  million  of  excess 
capacity. 

Very  little  of  this  insurance  appeared  sufficiently  to  be  written 
into  the  U.S.  market.  Our  wish  is  to  continue  this  unique  insur- 
ance, and  it  is  frustrating  that  it  is  only  the  peculiar  nature  of  the 
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administrative  application  of  the  financial  responsibility  rules  that 
now  stands  in  the  way  of  our  providing  our  insured  with  the  pro- 
tection they  so  desperately  need. 

Thank  you. 

Mr.  Tauzin.  Thank  you  very  much. 

[The  statement  of  Mr.  Youell  may  be  found  at  end  of  hearing.] 

STATEMENT  OF  HUGH  BRYANT 

Mr.  Tauzin.  Our  next  witness  will  be  Mr.  Hugh  Bryant,  Chair- 
man of  Shoreline  Mutual  Management  Limited. 

Mr.  Bryant. 

Mr.  Bryant.  Mr.  Chairman  and  Members  of  the  subcommittee, 
thank  you  very  much  for  giving  us  the  opportunity  to  testify  today. 
I  am  afraid  I  have  to  put  you  right,  straight  away,  and  say  I  am 
not  Chairman  of  Shoreline,  I  am  Shoreline's  leading  attorney  and 
I  am  here  to  testify  on  behalf  of  the  Shoreline  management. 

Mr.  Tauzin.  Did  we  hear  a  rumor  maybe  that  you  were  being  ele- 
vated? 

Mr.  Bryant.  No. 

Mr.  Tauzin.  We  stand  corrected. 

Mr.  Bryant.  In  fact,  I  am  partner  of  the  London  law  firm  of  Pen- 
ningtons.  We  are  one  of  five  law  firms  which  have  come  together 
to  work  for  the  Shoreline  management  company  to  create  the 
Shoreline  project. 

My  own  personal  experience  does  include  a  number  of  years  as 
a  manager  of  two  P&I  Clubs — one  in  a  very  junior  capacity  for  the 
UK  Club,  and  more  recently,  as  chief  underwriter  and  one  of  the 
directors  of  Liverpool  and  London  P&I  Management,  Ltd.  So  I 
think  I  can  claim  to  know  a  little  bit  about  how  P&I  works. 

My  function  today  is  to  come  to  explain  what  Shoreline  is,  how 
it  is  organized,  and  what  it  will  cost. 

The  genesis  of  the  Shoreline  project  was  quite  simply  the  percep- 
tion by  a  number  of  us  that  there  was  going  to  be  a  gap  in  the  mar- 
ket for  coverage  for  shipowners  trading  to  the  United  States  be- 
cause the  International  Group  P&I  Clubs  felt  they  were  unable  to 
become  guarantors  under  OPA  90. 

We  felt  that  was  a  technical  challenge  to  the  insurance  industry. 
It  was  not  a  question  that  the  law  should  be  changed  or  that  really 
any  kind  of  challenge  of  that  kind  was  fruitful.  We  looked  at  it 
purely  as  technicians  and  said,  OK,  if  that  is  what  the  law  re- 
quires, how  should  the  insurance  industry  respond  to  create  the 
necessary  coverage  so  that  the  guarantees  can  be  given? 

That  perception  was  shared  by  a  small  group  of  appropriately  ex- 
perienced people;  one  former  shipowner,  two  insurance  brokers,  a 
former  P&I  Club  manager  and  several  lawyers,  and  together  they 
formed  the  original  management  company  which  gave  the  instruc- 
tions to  the  law  firms,  which  I  have  the  honor  of  leading. 

Shoreline  is  a  P&I  club.  It  is  a  mutual  nonprofit  organization. 
The  terms  of  cover  are  set  out  in  rules  just  like  the  International 
Group  Club  rules.  And  with  your  permission,  Mr.  Chairman,  I  am 
submitting  a  copy  of  the  Shoreline  rules  for  the  record. 

The  only  difference  you  will  find  between  Shoreline's  rules  and 
the  International  Group  Clubs'  rules  concerns  the  risks  covered. 
Shoreline  simply  is  confined  to  pollution  from  ships,  and  hazardous 
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and  noxious  substance  pollution,  and  the  other  limitation  is  to  the 
geographical  area  covered;  it  is  limited  to  the  United  States. 

And  the  other  difference  is  the  amount  of  cover  provided  which 
is  $300  million  for  any  one  accident  or  occurrence  as  the  maximum 
available  from  Shoreline.  That  limit  was  reached  in  consultation 
with  the  National  Pollution  Funds  Center  and  it  is  designed  to  en- 
able Shoreline  to  provide  guarantees  on  behalf  of  the  biggest  ships 
likely  to  trade  to  the  United  States. 

Shoreline  has  been  designed  to  accept— to  be  capable  of  accepting 
into  membership  all  types  of  ships,  all  categories  of  shipowners,  in 
fact,  every  ship  which  currently  has  a  certificate  of  financial  re- 
sponsibility backed  by  a  guarantee  from  the  International  Group. 
So  it  has  been  created  to  fill  the  gap  which  the  International  Group 
had  to  leave. 

Shoreline  is  buying  reinsurance  of  $290  million  in  excess  of  $10 
million,  in  a  very  widely  placed  program  which  is  being  placed  by 
WiUis  Faber  &  Dumas,  in  London,  and  Willis  Faber  North  Amer- 
ica, Inc.,  in  New  York. 

I  would  like  to  offer  for  the  record  a  letter  from  Willis  Faber  to 
me  of  yesterday,  which  summarizes  their  efforts  so  far.  It  points 
out  that  since  the  rule  came  out,  in  the  20  days  since  the  rule  came 
out,  they  have  targeted  major  geographical  reinsurance  areas  in- 
cluding the  U.S.,  London,  Continental  Europe,  and  Australia.  And 
although  this  effort  is  at  an  early  stage,  "we  have  already  received 
written  and  verbal  indications  of  potential  conventional  and  finite 
capacity  in  excess  of  $150  million."  They  go  on  to  conclude  that  "it 
supports  our  confidence  in  supplying  Shoreline  with  a  viable  rein- 
surance program." 

They  say  that  Willis  Faber  North  America  and  Willis  Faber  & 
Dumas,  Limited,  the  reinsurance  arms  of  Willis  Corroon  Group,  are 
prepared  to  devote  substantial  resources  to  provide  Shoreline  with 
the  most  efi"ective  reinsurance  program.  As  you  are  aware,  the  Wil- 
lis Corroon  Group  is  one  of  the  world's  top  five  insurance  groups 
and  the  second  largest  reinsurance  firm,  with  11,000  employees 
worldwide. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  Bryant.  So  we  believe  that  Shoreline  will  get  its  reinsurance 
contract  with  first-class  security.  It  will  provide,  as  I  said,  coverage 
up  to  $290  million  in  excess  of  $10  million,  and  an  aggregate  in 
any  one  year  of  slightly  over  $800  million. 

The  financial  strength  of  Shoreline  is  the  same  as  the  financial 
strength  of  any  other  P&I  club.  Ultimately,  it  is  the  liability  of  the 
members  to  contribute  supplementary  calls. 

It  also  means  that  if  Shoreline  ends  up  taking  too  much  money 
because  the  risks  in  fact  turn  out  to  be  not  as  great,  it  has  the  ca- 
pacity to  give  the  money  back  to  the  shipowners  because  it  is  a 
nonprofit  organization.  We  have  a  tariff,  which  I  would  like  with 
your  permission  to  introduce  for  the  record  to  demonstrate  the  pro- 
posed charges  of  Shoreline. 

You  will  see  that  it  distinguishes  between  tankers  and 
nontankers.  Nontankers  will  pay  a  small  premium  with  comparison 
to  tankers. 

[The  statement  of  Mr.  Bryant  may  be  found  at  end  of  hearing.] 

Mr.  Tauzin.  The  time  has  expired. 
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We  will  move  on  and  we  will  have  questions  later. 
And  finally  we  are  pleased  to  welcome  Mr.  Stathes  Kulukundis, 
Deputy  Chairman  of  the  Greek  Shipping  Cooperative  Committee. 
Mr.  Kulukundis. 

STATEMENT  OF  STATHES  KULUKUNDIS 

Mr.  Stathes  Kulukundis.  Thank  you,  Mr.  Chairman.  And  good 
afternoon. 

On  behalf  of  the  Greek  Shipping  Co-operation  Committee,  Lon- 
don, I  am  very  grateful  for  the  opportunity  of  testifying  today.  We 
and  the  Union  of  Greek  Shipowners,  Piraeus,  represent  the  120 
million  deadweight  ton,  Greek-owned,  ocean-going  merchant  fleet 
registered  under  the  Greek  and  other  flags. 

This  fleet  includes  some  62  million  deadweight  tons  of  crude  oil 
petroleum  products  and  combination  carriers.  We  are  testifying 
today  not  only  on  behalf  of  ourselves  but  also  on  behalf  of  the  Nor- 
wegian and  Swedish  Shipowners  Association,  with  whom  we  have 
been  cooperating  over  the  three-year  period  since  the  COFR 
NPRM. 

We  have  argued  repeatedly  over  this  period  that  the  more  fun- 
damental issue  to  be  addressed  is  not  certification  to  OPA  90  and 
CERCLA  limits,  but,  rather,  the  inadequacy  of  currently  available 
pollution  liability  insurance  in  the  face  of  virtual  unlimited  strict 
Uability  for  oil  pollution,  arising  under  OPA  and  under  the  laws  of 
several  States. 

With  or  without  direct  action,  Mr.  Chairman,  we  consider  finan- 
cial responsibility  amounting  to  $1,500  per  gross  registered  ton  as 
required  under  the  statutes  to  be  extremely  small  in  comparison  to 
the  actual  liabilities  faced  and  we,  therefore,  consider  the  struggle 
to  achieve  a  direct  action  regime,  based  on  these  limits,  to  be  large- 
ly irrelevant. 

What  would  have  happened  under  OPA  if  the  Exxon  Valdez  had 
been  owned  by  an  independent  owner  without  the  deep  pockets  of 
a  major  oil  company? 

The  vessel's  pollution  liability  insurance,  the  $500  million  P&I 
cover  plus  an  optional  extra  $200  million  available  through  the 
Clubs  from  the  Lloyd's  market,  would  have  been  exhausted.  The 
reachable  assets  of  the  owner,  a  comparatively  negligible  amount 
in  the  vast  majority  of  cases,  would  also  have  been  consumed  and 
the  $1  billion  Federal  Oil  Spill  Liability  Trust  Fund  would  have 
been  totally  dissipated  as  well,  leaving  huge  amounts  unrecovered 
and  unrecoverable. 

In  response  to  this  colossal  problem,  our  organizations  have  de- 
veloped and  proposed  the  mandatory  excess  insurance  facility,  or 
"MEIF".  The  complete  proposal,  together  with  pro  forma  financial 
statements  and  a  draft  legislative  proposal,  entirely  independent  of 
OPA,  is  included  in  our  written  submission. 

This  scheme  would  solve  the  COFR  problem  by  providing  the  re- 
quired direct  action  guarantees  to  OPA/CERCLA  limits — the  lower 
level  on  the  chart — and  would  also  provide  excess  insurance  cover 
for  U.S.  oil  pollution  risks  over  and  above  the  P&I  cover  to  an  ag- 
gregate amount  of  $2  billion,  and  this  excess  cover  would  be  man- 
datory upon  all  ocean-going  tank  vessels  engaged  in  the  U.S.  inter- 
national trades. 
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The  proposal  calls  for  a  federally  chartered,  budget-neutral,  not- 
for-profit,  independently  run,  government-sponsored  enterprise, 
capitalized  chiefly  by  bonds  issued  to  the  private  investment  com- 
munity through  the  government  agency  securities  market.  Revenue 
would  be  generated  by  insurance  premia,  assessed  on  the  assured 
vessels  and  charged  on  a  per-voyage  basis. 

The  MEIF  would  address  the  concerns  of  shipowners  about  inad- 
equate pollution  liability  insurance  and  thus  facilitate  investment 
in  modern,  environmentally  up-to-date  replacement  tonnage,  and  it 
would  also  protect  the  Federal  fund  which,  we  submit,  is  now  at 
considerable  risk  and  would  remain  so  under  any  alternative  pro- 
posal known  to  us. 

In  accommodating  direct  action,  the  scheme  would  not  upset  al- 
ready existing  arrangements  for  P&I  cover  and,  furthermore,  its 
capital  structure  would  enable  it  to  provide  the  high-level  coyer 
without  conflicting  with  or  displacing  capacity  for  existing  pollution 
cover. 

These  are  important  points,  Mr.  Chairman,  because  it  has  been 
argued  that  it  may  not  be  possible  for  the  potential  alternative  so- 
lutions to  the  COFR  issue  to  coexist  with  the  P&I  system.  If  that 
fear  were  justified,  then  we  would  be  in  danger  of  ending  up  with 
a  regime  providing  less  insurance  cover  at  greater  cost  than  what 
is  available  today,  when  what  we  need  is  more  cover.  That  just 
doesn't  make  sense,  Mr.  Chairman;  it  would  be  a  catastrophe  for 
all  concerned. 

While  we  respect  the  Coast  Guard's  conclusion  that  the  MEIF, 
although  meriting  further  study,  could  not  be  adopted  by  them,  we 
respectfully  submit  that  it  is  by  far  the  best  proposal  under  consid- 
eration at  this  hearing.  Not  only  would  it  solve  the  COFR  issue 
without  compromising  the  provisions  of  OPA  in  any  way,  but  it 
would  also  ensure  the  availability  of  more  funds  to  deal  with  seri- 
ous oil  spills.  The  scheme  is  fiscally  sound,  commercially  feasible, 
fair  and  effective. 

It  is  the  only  proposed  solution  that  would  take  us  forward  rath- 
er than  forcing  us  to  struggle  to  stay  put  or  to  take  a  giant  step 
backwards.  It  is  the  only  proposal  that  could  survive  the  next  seri- 
ous pollution  incident.  We,  therefore,  believe  that  the  early  enact- 
ment of  appropriate  legislation  would  clearly  be  in  the  interests  of 
the  people  of  the  United  States. 

Mr.  Chairman,  the  time  for  the  MEIF  is  now  and  its  proponents, 
the  shipowners'  associations  of  Greece,  Norway  and  Sweden  urge 
the  United  States  Congress  as  a  matter  of  priority,  to  enact  legisla- 
tion providing  for  this  important  measure.  We  would  be  pleased  to 
work  with  this  subcommittee  or  with  any  committee  or  agency  of 
any  branch  of  the  United  States  Government  in  any  appropriate 
fashion  aimed  at  bringing  this  about. 

Thank  you  very  much. 

[The  statement  of  Mr.  Stathes  Kulukundis  may  be  found  at  end 
of  hearing.] 

Mr.  Tauzin.  Thank  you  gentlemen,  we  will  now  go  to  questions 
by  me  and  Mr.  Gilchrest. 

Mr.  Bryant,  I  have  a  copy  of  the  letter  that  you  referred  to  from 
the  broker.  And  I  also  have  that  letter  of  solicitation.  And  I  want 
to  quote  from  the  letter  of  solicitation. 
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The  letter  of  solicitation  says  that:  We,  therefore,  now  seek  only 
your  nonbinding  confirmation  of  your  interest  in  supporting  the 
program,  so  that  it  can  be  carried  to  the  next  step  after  the  over- 
sight hearing.  In  this  connection,  we  have  attached  a  sample  letter 
to  be  used  as  a  guide.  We  wish  to  stress  this  confirmation  of  your 
interest  is  not  binding,  but  will  enable  the  managers  of  Shoreline 
to  demonstrate  the  viability  of  this  concept  to  government  officials. 

It  sounds  like  a  publicity  campaign.  Is  that  all  it  is;  or  is  Shore- 
line really  going  to  get  reinsurers  to  line  up,  as  your  testimony  in- 
dicates, which  is  absolutely  essential  to  the  financial  viability  of 
the  structure  you  propose? 

Mr.  Bryant.  Mr.  Chairman,  you  have  the  advantage  of  me  in  the 
sense  that,  you  know,  when  I  have  a  dog,  I  tend  not  to  bark  myself 
And  therefore,  I  am  not  actually  privy  to  the  letters  which  our  bro- 
kers have  actually  been  writing  to  their  chosen  market. 

Mr.  Tauzin.  Have  you  not  seen  this  letter? 

Mr.  Bryant.  What  I  do  think  is  that  when  the  brokers  report  to 
us  that  they  have  received  interest  from  those  markets,  and  the 
letter,  of  course,  was  written  in  order  to  be  demonstrated  to  you, 
a  company  of  the  size  and  standing  of  Willis  Faber  doesn't  actually 
make  statements  such  as  it  has  made  without  some  confidence  that 
it  is  going  to  be  able  to  do  the  job.  I  don't  know  what  letters  they 
have  actually  received  from  their  various 

Mr.  Tauzin.  Is  that  a  problem — I  will  give  you  a  copy  of  this  let- 
ter, if  you  like. 

Mr.  Bryant.  With  great  respect  for  the  Chairman,  of  course,  I 
have  seen  that  letter.  The  thing  that  I  will  assure  you,  though,  is 
that  there  are  five  well-founded  law  firms  who  are  all  charging 
quite  healthy  sums,  who  are  basically  depending  on  the  client,  the 
Shoreline  Management  to  keep  us  fed  and  watered  until  the  rule 
is  in  effect  and  the  Shoreline  project  can  start  underwriting.  That 
will  require  a  level  of  commitment  to  the  various  investors  behind 
Shoreline  of  several  million  dollars.  If  we  didn't  believe  as  profes- 
sionals that  this  whole  project  was  feasible,  we  would  not  be  here 
today. 

Mr.  Tauzin.  But  the  reason  I  raise  it  is,  obviously,  if  your  bro- 
kers are  only  requesting  nonbinding  confirmations  of  interest  and 
stressing  the  nonbinding  character  of  those  letters,  I  want  to  know 
what  kind  of  letters  have  they  received  from  people  to  which  they 
have  referred  in  the  letter  that  you  quoted  to  us? 

Mr.  Bryant.  Yes,  Mr.  Chairman,  I  think  what  was  in  the  minds 
of  the  brokers  and  what  we  were  perhaps  hoping  to  do  was  to  actu- 
ally have  some  letters  to  show  to  you  at  this  hearing.  I  have  to  say 
that  in  the  letter  which  we  have  asked  for  you  to  accept  in  the 
record  from  Willis  Faber,  you  will  see  on  the  second  page  that  they 
have,  in  fact,  experienced — some  of  the  reinsurers  contacted  have, 
in  fact,  experienced  some  pressure  on  them  from  other  people. 

Mr.  Tauzin.  They  claim  to,  anyhow. 

Mr.  Bryant.  They  claim  to  and  they  are  a  little  reluctant  until 
the  contract  is  signed  and  sealed  to  let  their  names  be  known. 

Mr.  Tauzin.  They  defined  the  letters  they  received  as  both  writ- 
ten and  verbal  indications  of  potential  conventional  and  finite  ca- 
pacity in  excess  of  150  million;  what  do  they  mean? 
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Mr.  Bryant.  Perhaps  I  can  help  you  out  in  this  way.  What  we 
are  trying  to  do  is  create  one  of  the  biggest  reinsurance  contracts 
in  the  world.  The  biggest  is  the  International  Group  of  P&I  Clubs' 
reinsurance  contract.  The  Shoreline  one  will  not  be  as  big,  but  it 
will  certainly  be  one  of  the  very  big  ones. 

The  International  Group's  reinsurance  contract  has  been  placed 
for  many,  many  years  now  and  it  still  takes  the  leading  firm  of 
Lloyd's  brokers  who  formed  that,  several  months  to  put  the  details 
into  place  each  year.  In  Shoreline,  we  are  having  to  do  a  similar 
job  and  we  had  to  start  on  July  the  1st,  because  until  the  require- 
ments of  the  rule  were  known,  it  was  not  possible  to  go  to  any  rein- 
surers with  an3^hing  more  than  an  in  principle  inquiry. 

The  project  for  the  reinsurance  placement  started  20  days  ago. 
I  think  to  have  got  to  the  stage  where  Willis  Faber  is  prepared  to 
say  that  we  are  assured  of  getting  the  150  million  of  the  290  re- 
quired in  20  days 

Mr.  Tauzin.  They  have  not  said  that.  That  is  my  point.  All  they 
have  said  is  that  they  have  received  written  and  verbal  indications 
of  potential  capacity.  And  when  I  read  their  letter  of  solicitation, 
they  have  gone  to  great  lengths  to  tell  these  people;  when  you  get 
back  to  us,  make  sure  that  you  know  and  we  know  that  nothing 
is  binding. 

Mr.  Bryant.  I  think  that  it  is  a  little  bit  sterile  here  to  say  to 
you  what  I  think  is  in  the  mind  of  the  reinsurers  or  whatever. 
What  I  would  point  out  to  you  is  that  Willis  Corroon's  people  have 
said  that  they  feel  confident  that  this  program  can  be  placed  and 
that  letter  says  that  loud  and  clear.  And  we  believe  them. 

Mr.  Tauzin.  All  right.  I  want  to  ask  you — and,  Mr.  Coghlin,  if 
you  could  also  join  in  this  discussion — to  play  against  one  another 
a  bit  here. 

You  mention  in  your  testimony,  Mr.  Bryant,  that  as  such,  Shore- 
line's  friend,  like  any  other  P&I  Club,  will  be  the  function  and  the 
strength  of  its  shipowner  members. 

The  letter  from  your  brokers  indicates  that  one  of  the  unknowns 
is:  How  are  the  P&I  Clubs  going  to  use  the  existing  reinsurance 
program,  thus,  even  more  capacity  might  be  available  to  you  if 
P&Is  are  available  to  you  as  insurers.  I  read. 

What  is  the  difference  between  Shoreline  and  a  P&I  Club,  if  you 
end  up  relying  upon  reinsurers  to  make  up  the  300  million  liability 
cover  that  you  propose  to  offer  to  shippers? 

Mr.  Bryant.  The  International  Group,  as  I  am  sure  Mr.  Coghlin 
will  tell  you,  has  a  comprehensive  reinsurance  program.  I  think  it 
is  the  biggest  in  the  world.  Shoreline  also  is  planning  to  have  a  re- 
insurance program.  That  a  P&I  club  has  a  reinsurance  program 
doesn't  make  it  any  less  than  a  P&I  club. 

Mr.  Tauzin.  Exactly  as  P&I  Clubs  now  operate,  as  you  pointed 
out,  Shoreline  proposes  to  operate  on  the  basis  of  its  shipowner's 
strength.  That  is  the  foundation  of  P&I  Club  strength.  You  say 
that  is  going  to  be  the  foundation  of  Shoreline's  strength. 

Both  you  currently  operate  with  reinsurers  behind  you.  They  op- 
erate with  reinsurers  and  you  propose  to  operate  in  the  same  way. 
What  is  the  difference  between  Shoreline  and  a  P&I  Club  in  the 
end? 


39 

Mr.  Bryant.  Shoreline  has  in  its  Rules  a  specific  rule  which  per- 
mits it  to  issue  COFR  guarantees. 

Mr.  Tauzin.  So  the  difference  is  you  would  subject  yourself  to 
these  rules  and  the  P&I  Clubs  would  not,  but  that  is  the  only  dif- 
ference. 

Mr.  Bryant.  That  and  the  differences  in  our  levels  of  liability  ex- 
posure. 

Mr.  COGHLIN.  I  think  your  exchange  with  Mr.  Bryant  is  very  fair. 
It  is  a  one-risk,  one-area  club  but  structured  as  our  individual 
clubs  are,  and  with  a  300  rather  than  a  500  million  dollar  limita- 
tion on  oil  pollution  liability  cover. 

And  in  terms  of  playing  against  Mr.  Bryant,  which  you  kindly  in- 
vite me  to  consider  doing,  I  have  no  interest  in  doing  that  at  all. 
I  wish  him  well. 

Mr.  Bryant.  I  am  grateful  to  you. 

Mr.  Tauzin.  And  next  to  you  both,  Mr.  Kulukundis  is  offering  a 
new  concept  of  a  government-sponsored  program  of  bonded  insur- 
ance. Why  government-sponsored?  Why  can't  the  markets  fund  a 
bonded  insurance  program  for  the  shippers? 

Mr.  Stathes  Kulukundis.  Because,  Mr.  Chairman,  our  inquiries 
with  the  commercial  insurance  markets  indicate  that  that  capacity 
is  not  there  at  the  moment.  And  we  can — we  feel  that  the  govern- 
ment-sponsored nature  would  be  required  to  get  the  scheme  off  the 
ground  until  it  v/ere  up  and  running,  with  respect,  it  would  be 
self 

Mr.  Tauzin.  Help  me  on  this.  I  thought  we  created  a  govern- 
ment-funded insurance  program  for  oil  spills  when  we  created  a 
billion  dollar  government  fund,  and  that  we  would  supplement  it 
under  OPA  90  with  individual  evidence  of  financial  responsibility 
in  order  to  make  sure  that  the  players  who  operate  are  going  to 
be  responsible  for  what  they  do.  As  I  understand  good  insurance 
principles,  it  is  also  supposed  to  make  the  players  more  careful 
about  the  way  they  operate  and  how  they  are  prepared  to  respond 
to  a  spill  as  they  have  residual  liability  under  the  system;  am  I 
wrong?  Haven't  we  created  a  government-sponsored  insurance  fund 
under  OPA  90  to  the  tune  of  a  billion  dollars. 

Mr.  Stathes  Kulukundis.  The  Federal  fund,  Mr.  Chairman, 
does  protect  potential  claimants  against  the  possibility  of  the  owner 
not  being  able  to  meet  the  liability. 

Mr.  Tauzin.  Isn't  that  insurance? 

Mr.  Stathes  Kulukundis.  That  is  protection  available  to  the 
claimant.  It  doesn't  provide  protection  to  the  shipowner  who  is 
most  concerned  at  the  possibility  of 

Mr.  Tauzin.  But  at  the  bottom  of  all  of  this  is  insurance  for  the 
claimants.  And  the  reason  we  passed  OPA  90  was  to  insure  the 
claimants,  citizens  of  this  country  were  protected  against  oil  spills. 
And  that  somebody  paid  the  bills.  So  we  told  all  the  players,  chip 
in  some  money  in  advance  to  a  Federal  fund,  which  is  going  to  be 
an  insurance  fund,  in  case  any  one  of  you  are  incapable  of  meeting 
the  needs  of  a  claimants  in  Ainerica  who  suffer  an  oil  spill.  Again, 
unless  I  am  all  wrong,  I  thought  we  had  established  such  a  fund. 

We  have  a  vote  on,  and  my  time  is  extremely  limited  and  so  we 
will  recess  then  while  I  run  to  vote. 

[Recess.] 
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Mr.  Tauzin.  The  committee  will  please  come  to  order. 

My  apologies.  When  we  hit  the  Floor  we  found  out  there  were 
more  votes.  We  were  in  the  midst  of  some  questions  to  the  second 
panel.  I  wanted  to  renew  some  of  those  in  a  minute. 

This  is  to  all  of  you  in  general.  My  understanding  is  that  for 
ships  to  qualify  by  December,  they  are  going  to  have  to  make  some 
decisions  as  early  as  October  in  terms  of  leaving  the  Gulf  with  sup- 
plies. I  want  to  talk  about  the  timetable  just  a  little  bit. 

Mr.  Bryant,  we  talked  a  little  bit  about  what  is  going  on  in  terms 
of  your  company  trying  to  put  together  its  reinsurance.  We  talked 
with  the  Coast  Guard  a  little  bit  about  when  they  think  they  are 
going  to  be  ready  to  either  certify  you  or  other  insurers,  and  they 
gave  us  some  indication,  at  least,  of  what  they  might  do  if  things 
don't  work  out.  But  here  is  the  question. 

If,  in  fact,  shippers  are  going  to  have  to  launch  or  not  launch  in 
October  vessels  destined  for  ports  in  the  United  States,  and  they 
have  to  qualify  by  December,  is  it  not  true  that  before  they  launch 
those  vessels,  they  are  going  to  have  to  give  assurance  that  they 
meet  the  COFR  requirements  and  be  certified  to  enter  U.S.  waters 
or  the  launch  itself  may  never  occur? 

Anyone  want  to  handle  that? 

Mr.  Bryant.  I  can  talk  about  what  I  call  the  critical  path,  which 
in  setting  up  a  new  P&I  we  are  going  to  have  to  follow.  And  we 
can  relate  that  to  a  target  time  so  you  can  then  assess  how  your 
hypothetical  shipowner  leaving  the  Gulf  is  going  to  fit  in  with  that. 

Mr.  Tauzin.  Let's  do  that.  Let's  assume  that  you  are  plotting 
ahead.  You  are  going  to  file  for  acceptance  with  the  Coast  Guard, 
that  you  have  got  a  timetable  in  which  your  brokers  are  going  to 
get  in  reinsurance  for  you.  When  do  you  expect  to  file  with  the 
Coast  Guard  with  adequate  reinsurance  to  satisfy  the  Coast  Guard 
of  our  financial  capability  to  be  certified  as  a  properly,  financially 
capable  insurer  and  guarantor? 

Mr.  Bryant.  We  anticipate  that  to  get  to  that  stage.  Shoreline 
needs  to  do  a  number  of  things.  First  of  all,  it  needs  to  be  incor- 
porated. It  is  incorporated. 

Second,  it  needs  to  get  its  reinsurance  program  fixed. 

Third,  it  needs  to  get  its  leading  shipowners  to  join  its  board  so 
that  they  can  control  its  final  shape.  Then  it  needs  to  launch  its 
bond  offering  so  that  it  actually  has  capital  money  available  in  case 
there  is  a  major  claim  on  day  one.  And  when  it  has  got  all  of  that, 
then  it  goes  to  the  Bermudian  authorities  to  get  its  formal  permis- 
sion to  underwrite  in  Bermuda  and  it  goes  to  the  Coast  Guard  at 
the  same  time  to  get  its  permission  to  act  as  a  guarantor.  Now,  we 
anticipate  that  that  whole  process  should  be  complete  during  the 
month  of  October. 

Mr.  Tauzin.  During  the  month  of  October.  And  obviously  then 
you  are  going  to  take  applications  after  you  have  been  authorized 
to  act  pursuant  to  Coast  Guard  permission.  How  long  will  it  take 
you  Iz  examine  applications  for  coverage. 

Mr.  Bryant.  Because  it  is  going  to  be  a  large  job,  the  Shoreline 
requirement  has  been  to  set  up  a  program  which  could  accommo- 
date all  the  ships  which  are  currently  covered  by  COFR  guarantees 
issued  by  the  International  Group  of  P&I  Clubs.  Now,  the  Coast 
Guard  tells  us  that  that  is  somewhere  slightly  over  15,000  ships. 
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For  that  reason,  Shoreline  is  underwriting  on  the  basis  of  a  tariff 
so  that  it  is  a  very  mechanical  business  to  work  out  what  each  ship 
would  pay  and  what  its  requirements  would  be. 

We  have  taken  the  precaution  of  setting  up  data  bases  so  that 
in  fact  all  of  those  ships  are  now  on  data  bases.  The  majority  of 
the  main  shipowners  are  already  in  touch  with  Shoreline.  So  an 
awful  lot  of  the  preparatory  work  has  already  been  done. 

Mr.  Tauzin.  Granted,  you  have  named  a  number  of  things  that 
have  to  fall  into  place.  Corporating  should  not  be  difficult  since  you 
have  a  lot  of  lawyers  on  board,  but  you  do  have  a  problem  of  get- 
ting all  of  your  reinsurance  together,  you  do  have  a  problem  of  get- 
ting shipowner  acceptance  and  participation  on  your  board.  As  you 
pointed  out,  the  success  of  your  venture  depends  upon  the  strength 
of  the  shippers  themselves. 

You  have  to  make  your  bond  offerings.  You  have  to  at  some 
point,  not  only  go  through  the  process  of  going  through  the  Coast 
Guard  for  permission  to  operate,  but  you  have  to  also  come  up  with 
a  schedule  of  tariffs  or  premiums  by  which  shippers  are  going  to 
go  in  to  apply  for  and  buy  this  coverage. 

Mr.  Bryant.  Mr.  Chairman,  they  exist  already.  The  draft  tariffs 
are  in  the  docket  which  is  being  submitted  to  you. 

Mr.  Tauzin.  Right.  But  you  will  have  to  eventually  do  more  than 
draft  them.  You  will  have  to  tie  them  down  and  offer  them  to  ship- 
pers. 

Mr.  Bryant.  The  difference  is  that  when  the  reinsurance  con- 
tract is  fixed,  the  reinsurers  have  to  indicate  that  the  tariffs  are 
acceptable  to  them.  Every  indication  that  we  have  had  is  that  the 
tariffs  are  acceptable. 

Mr.  Tauzin.  You  did  not  anticipate  all  of  these  things  would  fall 
in  line.  Obviously,  you  would  not  be  here  so  I  would  not  presume 
that  you  would  give  me  an  answer  other  than  you  expect  it  all  to 
hatch,  but  what  happens  if  any  one  of  these  do  not  fall  in  place  and 
you  are  not  able  to  offer  this  by  October?  My  understanding  is  that 
shippers  are  going  to  have  to  be  insured  by  October  to  launch  some 
of  these  shipments  to  America. 

Mr.  Bryant.  No.  I  think  with  respect,  Mr.  Chairman,  that  is  not 
correct. 

Mr.  Tauzin.  Why  is  that  wrong? 

Mr.  Bryant.  The  rule  requires  self-propelled  tankers  to  have  evi- 
dence of  financial  responsibility  which  doesn't  actually  mean 
COFRs.  It  means  the  new  guarantees  on  December  the  28th.  They 
don't  need  to  have  them  in  October. 

Mr.  Tauzin.  We  are  told  and  what  I  hear  from  shippers  is  that 
if  we  will  be  required  to  have  a  COFR  by  December  28th  then  we 
are  not  going  do  launch  in  October  without  having  one  then.  That 
is  the  conundrum  that  I  think  some  of  shippers  find  themselves  in. 

Mr.  Bryant.  I  very  much  doubt,  Mr.  Chairman,  that  many  ship- 
owners would  pay  premiums  for  an  insurance  for  which  they  don't 
actually  need  and  they  don't  need  this  insurance  before  December 
28th.  So  I  think  you  will  find  that  everything  has  to  come  together 
on  December  the  28th  and  not  before. 

Mr.  Tauzin.  But  the  point  they  are  making,  Mr.  Bryant,  and 
please  address  it  if  you  can,  is  that  if  they  do  not  have  the  con- 
fidence that  it  is  available  to  them  when  they  have  to  launch,  then 
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it  makes  it  very  difficult  for  them  to  make  the  decision  to  launch 
a  journey  to  the  United  States  loaded  with  oil. 

Mr.  Bryant.  I  am  very  sympathetic  to  that  and  we  have  spent 
a  lot  of  time  and  effort  actually  meeting  shipowners  worldwide  and 
actually  discussing  with  them  exactly  how  the  whole  system  is 
being  set  up  precisely  with  the  purpose  in  mind  of  building  their 
confidence.  Present  in  the  morning  session  was  a  director  of  the  in- 
vestment bank  that  is  actually  going  to  underwrite  the  bond,  for 
example.  You  know  that  the  law  of  the  United  States  precludes 
people  from  identifying  bond  underwriters  before  the  underwriting 
is  actually  done  because  of  the  "jumping  the  gun"  provisions,  but 
they  were  here. 

The  leading  shipowners  who  are  going  to  go  on  to  the  board,  we 
know  who  they  are.  A  lot  of  the  work  is  all  there.  The  understand- 
ings are  all  there.  This  is  not  something  which  is  just  an  airy-fairy 
program. 

Mr.  Tauzin.  Well,  we  are  going  to  hear  from  some  shippers  in  a 
later  panel  about  this.  I  would  invite  everyone's  attention  to  these 
concerns  and  would  appreciate  submissions  to  the  committee  of  in- 
formation regarding  these  timetables  so  we  can  interact  with  the 
Coast  Guard  in  these  rules  on  this  matter.  Of  course,  I  invite  any 
of  your  comments  to  the  committee. 

Let's  go  back  to  where  we  were  before  we  recessed.  We  have 
these  new  insurance  lines  that  are  proposing  to  be  a  new  form  of 
P&I,  and  reinsurance  is  critical  to  their  success.  Mr.  Youell,  the 
current  system  of  insurance  involves  a  P&I  Club  for  the  most  part, 
perhaps  some  other  participating  coverage,  and  then  an  umbrella 
or  reinsurance  coverage  by  Lloyds  of  London  or  others;  is  that  cor- 
rect? 

Mr.  Youell.  I  would  describe  it  more  that  the  P&I  Clubs  take 
the  whole  risk  and  we,  as  reinsurers,  offer  reinsurance  at  a  level 
to  them. 

Mr.  Tauzin.  Right.  If  that  is  the  current  status  of  things,  what 
would  be  the  function  of  Lloyd's  of  London  in  a  new  arrangement 
like  the  new  form  of  insurance  to  be  developed  that  Mr.  Bryant 
represents.  P&I  Clubs  may  or  may  not  come  in  as  reinsurers  of 
that  new  form  of  insurance.  What  is  the  role  of  Lloyd's  of  London 
at  that  point?  Would  you  be  a  reinsurer  to  the  reinsurer? 

Mr.  Youell.  Lloyd's  of  London  is  only  one  of  the  possible  rein- 
surers that  might  express  an  interest  in  reinsurance  capacity  to 
any  new 

Mr.  Tauzin.  Directly  to  the  insurance? 

Mr.  Youell.  No.  As  a  reinsurance  of  one  of  these  new  ventures. 
I  can't  speak  for  whether  anybody  in  Lloyd's  would  express  an  in- 
terest in  it  or  has  already  done  so. 

Mr.  Tauzin.  You  have  indicated  in  your  testimony  today  that 
under  these  rules,  you  don't  feel  like  you  would  want  to  participate 
as  a  reinsurer  as  you  have  been  with  the  P&I  Clubs.  What  would 
make  you  want  to  participate  with  these  new  companies  any  more 
than  you  would  participate  with  P&I  Clubs  if  they  subjected  them- 
selves to  these  rules? 

Mr.  Youell.  Lloyd's  operates  in  two  ways  here.  One  is  a  direct 
insurer,  and  as  a  direct  insurer  where  we  write,  particularly  the 
200  million  in  excess  of  500  million,  we  are  their  direct  insurers 
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and  we  have  examined  the  question  of  becoming  a  guarantor  and 
found  that  it  is  something  we  will  not  do. 

Mr.  Tauzin.  So  your  testimony  is  that  you  would  not  serve  as  a 
guarantor  under  these  rules.  Is  your  testimony  also  that  you  would 
not  serve  as  a  reinsurer  to  any  of  the  guarantors? 

Mr.  YOUELL.  As  a  direct  insurer,  one  would  not  wish  to  do  it. 
One  would  naturally  look  with  some  care  when  operating  as  a  rein- 
surer of  somebody  who  has  agreed  to  become  a  guarantor. 

Now  the  situation  as  a  reinsurer,  you  are  somewhat  isolated.  You 
are  one  step  back.  But  at  the  same  time,  quite  clearly,  if  you  are 
reinsuring  somebody  who  has  agreed  to  become  a  guarantor,  the 
likelihood  of  the  frequency  and  size  of  loss  would  increase.  And  at 
that  point,  one  of  the  considerations  is  how  much  money  does  it 
cost  to  offer  that  reinsurance?  And  two,  how  secure  as  a  reinsurer 
do  you  feel  that  you  will  actually  be  insulated  from  the  problems 
of  becoming  a  guarantor  even  though  you  are  one  step  behind? 

Mr.  Tauzin.  Mr.  Coghlin,  can  you  see  any  improvement  in  the 
security  of  insurance  under  these  rules  than  currently  exist  with 
P&I  coverage? 

Mr.  Coghlin.  I  think,  Mr.  Chairman,  I  possibly  ought  to,  with 
your  permission,  just  pick  up  a  point  which  you  made  in  question- 
ing Mr.  Youell.  If  I  may,  with  your  permission,  do  that. 

Mr.  Tauzin.  Certainly. 

Mr.  Coghlin.  You  put  to  him  a  situation  in  which  the  existing 
P&I  Clubs  might  become  the  reinsurers  of  one  of  these  new  vehi- 
cles. 

Mr.  Tauzin.  Yes. 

Mr.  Coghlin.  And  asked  Mr.  Youell  whether  he  would  like  to  re- 
insure us  in  that  situation. 

The  possibility  of  our  being  brought  in  to  reinsure  one  of  these 
new  vehicles  I  think  is  very  low. 

I  am  not  aware  that  that  forms  any  part  of  their  thinking.  And 
were  it  to  do  so,  I  think  it  is  very  unlikely  that  the  International 
Group  clubs  would  wish  to  become  the  reinsurers  of  one  of  the  new 
vehicles.  As  Mr.  Youell  said,  having  decided  that  we  are  not  going 
to  do  this  thing  and  become  guarantors,  for  us  to  be  invited  to  rein- 
sure somebody  who  is  going  to  be  offer  themselves  in  that  way 
would  be  rather  surprising. 

Mr.  Tauzin.  Well,  then,  Mr.  Bryant,  what  does  Willis  Faber  of 
North  America  Inc.  say  when  one  of  the  uncertainties  that  needs 
to  be  cleared  up  is  are  how  the  P&I  Clubs  going  to  use  their  exist- 
ing reinsurance  program  which  could  make  even  more  capacity 
available  to  us.  Could  you  explain  that? 

Mr.  Bryant.  I  can  clarify  that  fairly  easily. 

What  Willis  Faber  was  referring  to  there  was  the  fact  of  a  discus- 
sion which  has  circulated  around  and  really  is  very  much  a  ten- 
tative rumor.  We  have  not  had  any  direct  discussions  with  any- 
body, but  Willis  Faber  had  heard  in  the  marketplace  a  rumor  that 
the  International  Group  were  perhaps  considering  pulling  out  of 
North  American  oil  pollution  coverage  altogether  so  that  they 
would  not  provide  the  $500  million  at  all  for  oil  pollution  coverage 
in  the  United  States.  Therefore,  the  gap  which  had  to  be  filled,  if 
at  all,  by  Shoreline,  would  have  increased  from  $300  million  to 
$500  million.  And,  obviously,  if  that  coverage  was  not  being  offered 
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by  the  International  Group,  the  reinsurers  on  the  International 
Group's  reinsurance  would  be  available  to  reinsure  somebody  else 
because  they  wouldn't  be  doing  the  job  for  the  International  Group. 

Mr.  Tauzin.  Are  we  hearing  from  them  they  may  not  be  too  in- 
terested in  doing  that? 

Mr.  Bryant.  Well,  I  think,  just  taking  the  points  in  order,  the 
point  therefore  is  that  what  Willis  Faber  was  talking  about  was  a 
highly  theoretical  situation.  Nobody  has  any  evidence  that  the 
International  Group  is  planning  to  change  the  nature  of  its  cov- 
erage. And  I  think  that,  really,  you  should  look  at  it  simply  on  that 
basis.  As  to  what  the  likely  attitude  of  reinsurers  is,  we  believe 
what  Willis  Faber  told  us  about  a  particular  group  of  reinsurers. 
Mr.  Youell  has  obviously  testified  to  the  attitude  of  his  group  of  re- 
insurers in  Lloyd's. 

Mr.  COGHLIN.  Mr.  Chairman,  as  the  rumor  has  been  mentioned — 
quite  rightly  by  Mr.  Bryant  in  explaining  this  comment  of  Willis' — 
I  should  reaffirm  to  you  what  I  told  you  in  1991  and  what  I  am 
telling  you  in  the  testimony  that  I  filed  with  you  today,  and  that 
is  to  say  that  the  International  Group  hopes  to  be  able  to  continue 
to  provide  the  cover. 

In  other  words,  there  is  nothing  in  this  rumor.  We  are  striving 
to  continue  to  provide  the  cover  as  we  do  today,  and  as  we  have 
done  continuously  in  the  past.  Our  hope  would  be  that  we  are  able 
to  continue  to  provide  that  cover  and  that  would  be  our  wish. 

The  only  threat  to  that  is,  as  we  have  said  in  our  written  testi- 
mony, if  in  due  course  it  falls  out  that  the  natural  resource  damage 
assessment  rules  become — if  I  may  put  it  this  way — the  last  straw 
which  breaks  the  camel's  back,  then  we  might  have  to  consider  put- 
ting to  the  shipowner  Directors  of  the  clubs  whether  they  still  can 
see  their  way  to  providing  the  cover.  But  that  is  a  separate  issue 
from  today's  hearing.  And  I  reassert  that  we  are  providing  the 
cover.  We  wish  to  go  on  providing  the  cover.  And  any  rumor  to  the 
contrary  is  unfounded. 

Mr.  Tauzin.  We  certainly  would  not  pass  that  rumor  on  to  any- 
one else. 

Mr.  COGHLIN.  It  is  just  to  keep  your  record  straight,  Mr.  Chair- 
man. 

Mr.  Tauzin.  Mr.  Kulukundis,  let  me  go  back  to  the  question  we 
left  when  we  recessed.  The  question  was  if  the  private  marketplace 
will  not  provide  such  a  $2  billion  bonded  system  of  indebtedness  for 
coverage  under  the  COFRs,  why  it  is  that  our  government  in  Amer- 
ica would  want  to  do  that  when  we  have  already  installed  a  $1  bil- 
lion insurance  fund  for  the  claimants  here  in  America  who  can 
make  claims  against  responsible  parties  in  an  oil  spill.  The  ques- 
tion is  why  do  we  have  to  do  it  twice? 

Why  do  we  need  another  fund  when  we  have  set  one  up  already? 

Mr.  Kulukundis.  Well,  the  Federal  fund,  Mr.  Chairman,  is  not 
an  insurance — it  is  not  insurance.  It  is  a  trust  fund  which  protects 
the  claimants.  The  legislation  provides  for  the  fund  to  subrogate, 
to  claim  any  amounts  that  it  pays  out  from  the  offending  ship- 
owner. 

Mr.  Tauzin.  But  you  understand  those  of  us  who  have  not  grown 
up  in  insurance  law  and  intricacies  of  insurance  contracts — I  am 
one  of  them  I  must  confess — find  it  difficult  to  understand  the  dif- 
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ference  between  a  trust  fund  that  pays  claimants  and  then  has 
subrogation  rights  against  responsible  parties  that  quacks  like  an 
insurance  fund.  If  it  isn't  an  insurance  fund,  it  sure  looks  like  one. 
I  also  keep  hearing  from  the  government  officials  who  run  the  fund 
that  they  don't  want  it  to  be  an  insurance  fund.  They  never  want 
to  use  it  except  to  cover  a  deficit  in  this  country,  but  it  sure  sound- 
ed like  an  insurance  fund  when  we  created  it. 

Mr.  KULUKUNDIS.  Well,  the  liability,  Mr.  Chairman,  to  the  ship- 
owner remains  over  and  above  the  available  insurance.  The  insur- 
ance that  the  shipowner  has.  The 

Mr.  Tauzin.  Isn't  that  true  with  insurance,  if  I  have  an  auto- 
mobile and  I  insure  it  and  my  insurance  does  not  cover  all  the 
damages,  I  am  liable  for  the  balance. 

Mr.  KuLUKUNDis.  Precisely. 

Mr.  Tauzin.  The  only  difference  here  is  that  in  this  case  I  am 
also  liable  in  subrogation  for  the  full  amount  of  the  insurance  cov- 
erage back  to  the  fund;  right? 

Mr.  KULUKUNDIS.  Indeed.  We  have  available  insurance  at  the 
moment  from  the  P&I  Club  of  500  million.  We  have  the  200  million 
in  excess  of  500  million  available  through  the  Clubs  from  the 
Lloyd's  market.  And  in  excess  of  that  figure,  the  shipowners  are  ex- 
posed. But — and  that  quite  clearly  worries  many  of  our  members. 

But  in  addition  to  that  concern  on  the  part  of  the  shipowners,  we 
submit  that  the  fund,  the  Federal  fund  which  kicks  in  at  above 
these  levels  and  will  then  be  forced  to  take  recourse  against  the 
shipowner  and  will  find  that  the  assets  of  the  shipowner  are  simply 
not  sufficient  to  meet  these  claims,  we  are  talking  of  vast  sums,  3.6 
billion  paid  thus  far  in  the  case  of  the  Exxon  Valdez,  and  many, 
many  billions  more  in  punitive  and  compensatory  damages  still 
pending.  Now  in  that  scenario,  in  the  scenario  of  an  Exxon  Valdez- 
type  incident,  the  insurance — the  available  insurance,  the  700  or 
the  500  million  is  used  up,  as  I  said  in  my  statement.  The  assets 
of  the  shipowner  vanish,  and  the  fund  is  completely  dissipated,  as 
well.  And  it  is  that  situation  that  we  wish  to  address  with  the 
MEIF.  The  MEIF  gives  protection  not  only  to  the  shipowner,  but 
also  to  the  Federal  fund. 

Mr.  Tauzin.  Well,  I  am  simply  left  with  the  following  impres- 
sions, and  I  will  yield  to  my  colleague.  The  impressions  I  have  is 
that  this  interim  final  rule  is  literally  pushing  out  of  participation 
the  current  forms  that  have  been  reliable  and  have  been  out  there, 
and  is  inviting  the  formation  of  new  forms  that  look  remarkably 
like  the  old  forms,  but  may  not  have  the  availability  of  some  of  the 
reinsurance  the  old  forms  had. 

And  we  are  being  asked  to  remedy  it  with  another  government- 
sponsored  insurance  program  if  this  one  doesn't  work.  We  are  also 
left  with  the  very  risky  business  of  hoping  that  if  these  new  insur- 
ance forms  work  at  all,  they  will  be  in  place  in  time  for  shippers 
in  October  to  rely  upon  them.  I  have  grave  concern  that  there  are 
a  number  of  things  that  can  go  wrong  that  might  not  allow  that 
timetable  to  be  fulfilled.  Then,  we  are  left  with  a  Coast  Guard  re- 
sponse of,  well,  if  all  that  happens,  we  may  suspend  these  regula- 
tions or  go  through  some  sort  of  selective  enforcement. 

Again,  I  must  tell  you,  I  am  not  comfortable  with  what  I  am 
hearing  today.  I  believe  if  more  Members  of  Congress  were  hearing 
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this,  there  would  be  a  lot  of  discomfort  in  these  halls.  I  suspect  as 
the  message  gets  out,  that  level  of  discomfort  is  going  to  spread. 

My  friend,  the  Ranking  Member,  Mr.  Coble  is  here,  do  you  have 
additional  questions,  Mr.  Coble? 

Let  me  yield  to  Mr.  Laughlin,  any  questions? 

Mr.  Laughlin.  I  do  for — and  I  apologize  for  not  being  here  ear- 
lier but,  Mr.  Coghlin — am  I  saying  that  right?  Coghlin?  My  name 
is  spelled  very  similarly  but  those  of  us  with  Scotch-Irish  names 
have  them  pronounced  one  way  and  spelled  a  different  way. 

Mr.  Coghlin.  It  should  be  Coghlin,  but  to  help  the  native  Eng- 
lish amongst  whom  I  live,  we  have  Anglicized  it  to  Coghlin. 

Mr.  Laughlin.  I  am  thankful  to  my  ancestors  for  dropping  the 
"Mc".  Down  south  we  pronounce  it  the  proper  way:  Laughlin. 

Mr.  Tauzin.  Mr.  Laughlin,  we  are 

Mr.  Laughlin.  I  didn't  want  to  offend  the  gentleman  before  I 
asked  him  a  question. 

Mr.  Tauzin.  We  are  still  two  great  nations  separated  by  a  com- 
mon language.  You  know  that. 

Mr.  Laughlin.  I  am  interested  in  the  certification  and  the  P&I 
position  on  pollution  insurance.  I  come  from  a  part  of  the  country 
where  we  have  numerous  pipelines. 

We  have  not  enough  highways,  but  the  ones  we  have  manage  to 
cross  rivers  and  bayous  and  bays  and  estuaries,  and  early  on  it  was 
one  of  my  constituents  was  running  barges  out  to  the  Gulf  of  Mex- 
ico platforms  that  were  complaining  that  they  couldn't  get  insur- 
ance. And  next  I  was  hearing  from  the  shrimpers  in  my  district 
that  they  couldn't  get  coverage.  And  then,  lo  and  behold,  of  all  the 
people  that  shocked  me  were  the  18-wheel  tank  trucks  which  I 
could  not  envision  traversing  the  navigable  waters  of  our  country, 
but  they  have  been  told  that  they  can't  get  pollution  insurance  be- 
cause they  may  be  in  a  vehicular  accident  or  sustain  a  leak  over 
one  of  the  bridges  over  navigable  waters  for  which  they  can  now 
get  no  P&I  Club  oil  spill  pollution  insurance  coverage. 

And  I  would  like  for  you  to  address — and  I  am  certainly  sorry 
more  members  of  this  committee — and  I  can't  fault  them  much,  be- 
cause I  have  not  been  here  myself,  so  I  know  that  they  are  busy 
on  important  things,  but  many  on  this  committee  opposed  placing 
limits  of  liability. 

Could  you  give  us  a  short  insurance  lesson  on  why  the  P&I  Clubs 
which  you  represent  will  not  write  this  insurance  because  there  is 
no  limits?  And  if  there  is  a  limit  definition  or  some  high  exorbitant 
range  that  even  if  we  had  that,  if  your  group  would  be  willing  to 
write  oil  spill  pollution  insurance,  if  that  is  possible?  Could  you  do 
that  for  this  record? 

Mr.  Coghlin.  I  think,  sir,  we  may  be  being  drawn  in  here  from 
the  ocean,  which  is  where  essentially  we  write  risks,  into  an  inland 
environment,  which  would  not  be  our  natural  place.  And  I  just  fear 
I  may  be  the  wrong  person  to  field  your  question.  It  may  be  that 
Mr.  Youell  could  help  more.  Generally  our  business  is  blue  water, 
ocean-going  ships  and  I  fear  anything  I  may  say  would  be  ignorant. 

Mr.  Laughlin.  I  appreciate  that,  did  you  understand  my  ques- 
tion? 

Mr.  Youell.  I  think  so,  sir.  Am  I  right  is  one  of  your  concerns 
having  to  do  with  pipelines  crossing  rivers? 
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Mr.  Laughlin.  Yes,  really  underwater,  both  ways. 

Mr.  YOUELL.  I  can  only  answer  as  an  individual  underwriter. 
Lloyd's  does  provide  some  coverage,  a  very  limited  basis  for  those 
sorts  of  exposures.  But  again,  any  question  of  certification  or  be- 
coming a  guarantor  for  such  risks  would  prove  very  unattractive. 

As  far  as  the  inland  waterways  are  concerned,  as  was  mentioned 
this  morning,  I  think  most  of  the  insurance  there  is  written  by  a 
water  quality  improvement  syndicate.  And  as  I  understand  it,  they 
are  more  content  with  the  requirements  than  are  we  as  direct  in- 
surers of  ocean  tonnage. 

Mr.  Laughlin.  I  yield  the  time. 

Mr.  Tauzin.  The  chair  will  recognize  Mr.  Gilchrest  for  questions. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman.  I  take  it  there  is  no 
one  on  the  table  giving  testimony  from  the  Bronx  or  Brooklyn  or 
Los  Angeles?  I  like  the  accent,  though. 

I  just  have  a  couple  of  quick  questions  and  then  I  want  to  yield 
to  the  Ranking  Member.  And  Mr. — and  I  will  pronounce  it  wrong- 
Mr.  Coghlin,  was  that  correct? 

Mr.  Coghlin.  That  is  fine.  Thank  you. 

Mr.  Gilchrest.  Do  you  currently  pay  larger  premiums  for  ves- 
sels which  travel  to  the  U.S.  as  opposed  to  those  who  travel  to 
other  places  around  the  world? 

Mr.  Coghlin.  Yes,  we  do  and  specifically  in  the  area  of  tankers 
bringing  dirty  oil  into  the  United  States.  There  is  a  schedule  of  sur- 
charges for  the  fact  that  they  are  trading  into  United  States  waters 
where  the  cost  of  cleanup  of  any  spill  which  may  occur  is  simply 
much  higher  than  is  generally  the  case  in  the  rest  of  the  world. 

Mr.  Gilchrest.  What  do  you  mean  by  "dirty  oil"? 

Mr.  Coghlin.  I  would  not  include  in  that  products  and  so  on,  but 
I  am  talking  about  crude  oil  imports. 

Mr.  Gilchrest.  Would  you  say  they  are  higher  here  or  would  the 
reinsurance  premiums — did  they  go  up  as  result  of  the  Oil  Pollu- 
tion Act  of  1990? 

Mr.  Coghlin.  I  think  to  be  fair,  it  is  a  combination,  sir;  introduc- 
tion of  the  OPA  90  and  of  the  general  trend  in  the  cost  of  oil  clean- 
up in  this  country  and  of  attendant  damages. 

Mr.  Gilchrest.  Could  the  market  have  already  factored  in  OPA 
90  into  the  reinsurance  premium  costs? 

Mr.  Coghlin.  They  have  done  so  and  we,  of  course,  are  paying 
those  additional  reinsurance  premiums — which  is  why  we  think  it 
is  fair  to  pass  some  of  those  extra  amounts  on  to  the  shipowners 
we  insure,  to  make  sure  that  we  are  not  unfairly  treating  those 
who  are  not  participating  in  the  additional  risk  of  oil  pollution  in 
the  United  States  from  tankers. 

Mr.  Gilchrest.  The  Coast  Guard  interim  rule  strongly  main- 
tains that  OPA  90  does  not  subject  insurers  and  other  providers  of 
financial  responsibility  to  unlimited  hability.  Could  you  explain 
why  P&I  Clubs  disagree  with  the  Coast  Guard's  assessment? 

Mr.  Coghlin.  Yes,  we  are  grateful  to  the  Coast  Guard  for  the  at- 
tempt that  they  have  made  to  add,  I  think,  a  moat  and  barbed 
wire,  to  quote  their  written  testimony  this  morning,  around  the 
castle  which  is  said  to  have  been  created  by  OPA  itself  in  terms 
of  protecting  the  guarantor  from  unlimited  liability.  Our  worry  re- 
mains, despite  the  best  efforts  that  the  Coast  Guard  have  made, 
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and  we  accept  that  they  are  the  best  efforts  that  the  Coast  Guard 
could  make.  We  are  very  concerned  as  insurers  with  substantial  re- 
serves and  a  substantial  ability  to  make  calls,  further  supple- 
mentary calls,  upon  our  members  (which  is  a  well-known  feature 
of  our  system). 

In  the  event  that  there  is  a  very  large  spill,  a  shipowner  is  most 
certainly  going  to  lose  his  limit  under  OPA  90.  I  agree  with  the 
comment  made  this  morning  from  the  environmentalists  to  that  ef- 
fect. We  are  not  expecting  in  a  big  spill  that  the  shipowner  will 
hold  his  limit.  We  will  then,  if  we  had  accepted  guarantor  status, 
we  would  then  be  staked  out,  in  effect,  before  an  American  court, 
either  Federal  or  State  or  maybe  both,  with  our  massed  assets 
available.  And  our  only  defense  against  being  plundered  as  a  very 
obvious  deep  pocket  in  that  situation  would  be  the  defenses  which 
had  been  written  into  OPA  and  now  into  the  Coast  Guard  certifi- 
cates. They  should  be  enough. 

We  believe,  however,  there  is  still  a  significant  risk  that,  faced 
with  the  huge  claim  that  I  am  contemplating,  with  uncompensated 
victims  before  the  court  and  with  the  knowledge  that  we  are  a  seri- 
ously deep  pocket,  it  will  be  more  than  judicial  flesh  and  blood  can 
bear  to  send  away  those  uncompensated  claimants  empty  handed 
and  to  allow  us  to  withdraw  with  our  deep  pocket  still  full  of  our 
reserves  and  our  ability  to  make  calls  on  our  members. 

How  exactly  the  defenses  that  the  Coast  Guard  have  described 
will  be  circumvented  I  can't  tell  you  because  I  am  not  sufficiently 
ingenious.  All  I  know  is  that  when  the  day  comes  we  will  be  quak- 
ing in  our  boots  in  that  situation.  And  the  bet  we  are  making  is 
a  huge  one.  Our  whole  worldwide  system  will  be  on  the  line  at  that 
point  with  a  single  claim  in  this  country.  And  we,  I  am  afraid,  do 
not  have  sufficient  confidence  in  those  defenses — despite  the  fact 
that  we  cannot  tell  you  exactly  how  they  will  be  breached — to  quiet 
our  continuing  concern  about  being  exposed  to  unlimited  claims  in 
that  situation. 

Mr.  GiLCHREST.  So  you  feel  that  the  Coast  Guard  is  not  sufficient 
to  defend  you  from  what  you  just  described  as  this  beast  carrying 
the  wire  cutters  to  cut  the  wire  around  the  castle? 

Mr.  COGHLIN.  You  put  it  much  better  than  I,  sir. 

Mr.  GiLCHREST.  A  two-part  quick  question.  What  percentage  of 
your  business  is  U.S.  waters?  If  you  stopped  insuring  vessels  com- 
ing to  the  United  States,  and  if  you  did — and  I  hope  you  don't — 
but  if  you  were  to  pull  out,  so  to  speak,  and  stop  insuring  vessels 
coming  to  the  United  States,  what  impact  would  that  have  on  P&I 
Clubs  if  it  is  significant,  what  would  you  do? 

Mr.  COGHLIN.  Firstly,  let  me  echo  your  comment,  sir,  that  we 
very  much  hope  that  we  will  be  able  to  continue  to  give  that  cover. 
The  proportion  of  our  ships  trading  to  the  United  States  is  quite 
high,  both  tanker  and  dry  cargo.  Because  of  the  magnitude  of  your 
economy  a  lot  of  ocean-going  ships  come  here  and  our  proportion 
of  the  total  of  those  ships  coming  will  be  very  high.  We  are  prob- 
ably insuring  somewhere  between  90  and  95  percent  of  those  ships 
which  are  coming  to  and  going  from  your  shores.  As  a  proportion 
of  the  world  fleet,  I  would  be  guessing  if  I  produced  a  figure,  but 
it  must  be  quite  a  high  percentage  of  the  total  ships  of  the  world 
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who  trade  to  the  United  States.  Most  of  those  will  be  covered  by 
us. 

Were  we  to  be  driven  away  from  this  risk,  which  is  indeed  the 
threat  that  is  being  built  up  here,  we  still  have  plenty  of  risks  to 
insure  in  the  rest  of  the  world,  both  for  those  ships  that  come  here 
and  also  for  those  ships  that  never  come  to  the  LFnited  States  wa- 
ters. But  certainly  our  business  would  be  quite  significantly  re- 
duced. 

What  would  we  do?  I  think  we  would  slightly  curtail  our  reinsur- 
ance program  and  we  would  continue  as  before. 

Mr.  GiLCHREST.  Thank  you,  I  will  yield  to  the  Ranking  Member. 

Mr.  Coble.  Thank  you,  Mr.  Gilchrest,  and  I  will  be  very  brief. 

To  my  friend  from  Great  Britain,  I  am  going  to  address  you  as 
Mr.  C,  that  way  you  will  not  make  any  mistake.  Gentlemen  of  the 
panel  and  Mr.  Chairman,  I  apologize  to  you  all  for  my  having  been 
here,  there  and  yonder.  Oftentimes  here  we  must  be  in  five  places 
simultaneously  and  today  has  been  one  of  those  days. 

Mr.  C,  Mr.  Coghlin,  I  should  have  stuck  with  Mr.  C,  you  touched 
on  this,  I  think,  with  Mr.  Laughlin's  question.  I  think  you  touched 
on  it  as  well  in  responding  to  the  question  put  to  you  by  the  gen- 
tleman from  Maryland.  But  permit  me,  if  you  will,  to  be  a  little 
more  specific.  And  I  am  now  addressing  the  fears  that  obviously 
are  present,  and  perhaps  for  good  cause,  in  the  P&I  community. 

Lay  out  for  me,  if  you  will,  a  specific  chain  of  events  which  would 
illustrate  how  becoming  guarantors  could  destroy  the  worldwide 
P&I  insurance  structure.  And  I  don't  mean  this  question  to  be  ad- 
versarial. I  am  asking,  I  am  not  quizzing. 

Mr.  Coghlin.  When  we  look,  Mr.  Coble,  at  the  sort  of  damages 
which  we  see  flowing  in  against  Exxon,  even  under  a  pre-OFA  90 
claim,  we  can  see  that  we  may  be  talking  billions  of  dollars  here. 
Were  we  unable  to  hold  our  limit  in  the  face  of  one  of  these  claims 
as  guarantor,  then  we  should  certainly  have  to  pay  and  we  could 
be  talking  about  many  millions  of  dollars. 

That  is  going  to  have  two  very  serious  effects.  The  first  is  that 
we  will  be  sending  a  very  unpleasant  message  to  our  reinsuring 
underwriters.  We  shall  be  cleaning  out,  a  total  loss  on  that  policy 
for  the  year.  We  shall  be  claiming  to  the  maximum  extent  of  our 
reinsurance,  which  will  obviously  cause  them  great  concern,  and 
hurt  us  when  it  comes  to  renewing  that  policy  at  the  end  of  the 
year. 

Secondly,  we  shall  be  having  to  make  substantial  supplementary 
calls  on  our  own  members  if  our  own  reserves  at  that  time  are  not 
sufficient  to  deal  with  the  sort  of  claims  we  are  talking  about. 

Moreover,  there  is  no  rule  of  nature  which  says  that  these  big 
claims  will  come  neatly  one  in  one  policy  year  and  one  in  the  next. 
If  you  can  have  one  Exxon  Valdez — and  we  don't  need  really  to  talk 
about  a  claim  quite  that  big— in  a  year,  then  you  can  have  three, 
four  or  five.  The  effect  on  our  ability  at  that  stage  to  get  reinsur- 
ance is  going  to  be  devastating.  I  am  not  now  talking  about  price. 
I  am  talking  about  capacity. 

Mr.  Coble.  You  are  not  talking  about  price,  you  are  talking 
about  what?  Oh,  capacity.  I  didn't  hear  the  word. 
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Mr.  COGHLIN.  Our  ability  to  continue  to  bind  reinsurers  into  our 
contract,  regardless  of  price.  Gradually  at  that  point  our  system  is, 
I  think,  beginning  to  unwind. 

And  that  seems  to  the  shipowners  who  are  the  directors  of  the 
clubs — not  people  like  me,  but  shipowners  themselves — may  lead 
them  to  say,  well,  this  whole  situation  is  impossible  to  bear  here 
and  that  is  why  we  are  not  willing  to  become  guarantors.  However, 
we  are  still  willing  to  be  the  indemnity  underwriters  of  the  ship- 
owners as  we  are  at  present.  Mr.  Seward  would  like  to  add,  if  he 
may. 

Mr.  Coble.  I  thank  you  for  your  response.  That  is  a  very  clear- 
cut  answer. 

Mr.  Seward.  If  I  could  add. 

Mr.  Tauzin.  Would  you  identify  your  name  for  the  record? 

Mr.  Seward.  I  hope  it  is  more  pronounceable.  It  is  Seward.  And 
I  believe  that  one  of  my  ancestors  bought  a  chunk  of  Alaska  for 
you.  And  he  pronounced  it  the  same  way. 

Mr.  Tauzin.  Correctly  identified  as  the  folly,  I  believe. 

Mr.  Seward.  One  of  the  other  major  problems  with  becoming  a 
guarantor  is  that  it  turns  an  insurer  such  as  ourselves,  an  indem- 
nity insurer  for  shipowners,  into,  in  effect,  the  insurer  of  the  Amer- 
ican public,  which  is  a  very  different  position  to  be  in.  And  it  ex- 
poses us  immediately  to  direct  action  as  if  we  were  insuring  the 
claimants. 

Mr.  Youell  has  much  greater  experience  at  the  sort  of  problems 
which  can  be  faced  by  insurers  in  the  United  States,  but  I  think 
it  is  not  unreasonable  to  describe  them  as  horrific,  your  judges  and 
your  jurors  don't  look  kindly  on  insurers  and  still  less  kindly  on 
foreign  insurers.  At  the  moment  we  are  protected  from  those  hor- 
rors because  we  don't  on  the  whole  insure  the  American  public. 

We  insure  mostly  foreign  shipowners  and  there  are  well-estab- 
lished means  for  dealing  with  disputes  under  the  cover,  which  are 
in  fact  extremely  rare.  If  we  were  to  become  guarantors  in  the 
United  States,  we  would  be  sued  in  a  United  States  court  in  front 
of  a  United  States  jury  in  what  is  bound  to  be  a  highly  emotional 
situation  such  as  would  arise  after  a  large  spill. 

And  I  think  it  is  not  unfair  to  say  that  we  would  then  be  nervous 
of  the  sort  of  treatment  we  would  get  in  such  a  forum.  In  addition 
there  is  the  exposure  to  punitive  damages,  bad  faith  actions  and  all 
that  type  of  stuff,  which  would  be  a  brand-new  and  completely  dif- 
ferent exposure  directly  on  us  as  guarantor  and  nothing  whatso- 
ever to  do  with  the  incident  itself  and  the  pollution  arising  from 
it  and  that  is  a  very  major  consideration.  I  would  be  happy  to  try 
to  amplify  that.  It  is  a  second  exposure  and  very  frightening. 

Mr.  Coble.  Thank  you.  I  thank  you  for  the  illuminating  answers 
gentlemen.  And  I  thank  the  gentleman  from  Maryland  for  having 
yielded  to  me. 

Mr.  Tauzin.  I  thank  both  gentlemen. 

Mr.  Laughlin,  do  you  care  for  additional  comments? 

Mr.  Laughlin.  I  apologize  to  the  gentlemen  again.  I  tried  to  drag 
you  too  far  inland,  so  I  will  not  do  that  in  my  next  question. 

I  would  like  any  of  you  to  respond  to  your  written  concerns  in 
your  statements  that  you  will  be  without  policy  defenses  as  one  of 
your  objections  why  the  P&I  Clubs  won't  provide  coverage.  And  ex- 
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plain  why  this  is  a  problem.  I  think  I  understand  a  little  bit  about 
failure  to  pay  the  policy  being  a  defense.  Could  you  give  us  the  rea- 
sons why  you  are  concerned.  And  it  sounds  like  you  are  saying  that 
any  policy  defense  is  being  waived. 

Mr.  COGHLIN.  I  think,  first  of  all,  sir,  we  should  make  clear,  as 
your  question  correctly  has  made  clear,  that  this  is  only  one  of  our 
concerns. 

Mr.  Laughlin.  And  I  am  asking  you  to  give  more  than  in  the 
line  of  policy  defenses,  why  is  that  a  problem  to  you? 

Mr.  COGHLIN.  It  really  underlines  the  fact  that  we  are  indemnity 
underwriters  behind  the  shipowner.  For  us  to  write  a  policy  for  a 
shipowner  we  need  to  be  assured  of  a  number  of  things.  Starting 
with  very  simple  things  like  that  he  should  describe  the  ship  prop- 
erly to  us  when  he  enters  the  ship  in  our  club.  Secondly,  that  he 
will  pay  his  premium  to  us.  But  thirdly  and  most  importantly,  that 
he  will  maintain  that  ship  properly  during  the  time  of  our  policy. 
And  I  think  this  is  a  very  important  aspect  of  what  we  are  talking 
about  here.  And  I  remember  having  a  discussion  with  your  Chair- 
man in  November  of  1991  in  this  same  room  on  exactly  this  issue. 

The  point  really  is  this,  that  it  is  actually  in  the  public  policy  of 
the  United  States  that  the  insurer  of  ships  should  retain  the  policy 
defenses  that  relate  to  the  maintenance  of  the  ship  for  safe  trading. 
Direct  action — in  which  the  insurer  is  suable,  regardless,  in  a  di- 
rect way  and  loses,  therefore,  his  policy  defenses — takes  away  from 
the  insurer  the  one  lever  he  has  to  compel  his  insured  to  maintain 
his  ship  and  to  operate  that  ship  safely;  and  the  safety  of  the  ship, 
of  course,  is  of  direct  concern  to  those  who  will  be  damaged  if  that 
is  not  so. 

Therefore,  it  does  seem  to  us  that  it  would  not  be  only  normal 
and  natural  that  policy  defenses  relating  to  the  safety  of  the  ship 
should  be  maintained  for  a  proper  relationship  between  the  insurer 
and  his  insured,  the  shipowner,  but  that  it  is  also  consonant  with 
the  public  policy  of  any  caring  state  that  the  ship  should  be  main- 
tained under  the  threat  of  the  removal  by  the  insurer  of  his  cover 
if,  for  example,  the  ship  comes  out  of  class;  it  has  not  been  in- 
spected as  was  promised  by  ABS  or  ABS  has  said  you  should  have 
made  this  repair  or  that  repair  and  the  shipowner  has 
straightforwardly  failed  to  do  that.  We  all  have  an  interest  in  the 
whole  system  which  underlies  the  enforcement  of  the  safety  and 
proper  running  of  these  ships.  And  the  only  way  the  insurer  can 
help  you  with  that  is  if  you  let  that  insurer  continue  to  have  those 
policy  defenses.  So  direct  action  in  this  sense  is  actually  the  enemy 
of  safe  operation  of  ships. 

Mr.  Laughlin.  Could  I  interrupt  to  say  this?  If  you  don't  have 
the  policy  defenses,  then  the  shipowner  or  ship  operator  is  not  re- 
quired to  have  any  responsibility  in  the  conduct  of  their  business; 
isn't  that  true? 

Mr.  COGHLIN.  That  is  correct. 

Mr.  Laughlin.  And  so  if  you  take  away  the  policy  defenses,  you 
can  have  a  shipowner  out  there  operating  loosey-goosey  without 
any  responsible  conduct  and  you  and  your  members  are  concerned 
that  when  that  happens  you  buy  the  whole  farm. 

Mr.  COGHLIN.  That  is  right.  And  the  whole  world  is  saying  to  us 
insurers  "you  help  in  this  mission  to  enforce  better  standards  in 
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the  ships  at  sea."  How  can  we  do  that  if  you  take  away  the  one 
lever  that  we  have? 

Mr.  Bryant.  Congressman,  I  wonder  if  I  could  add  a  slightly  dif- 
ferent perspective  on  that. 

Mr.  Laughlin.  Yes,  sir. 

Mr.  Bryant.  Because  you  may  be  asking  yourself  why,  if  the  P&I 
Clubs  have  this  strong  and  sincere  belief  that  they  can't  rely  on  the 
provisions  of  OPA  90  and  the  terms  of  the  rule  and  the  wording 
of  the  guarantees  to  protect  themselves  against  unlimited  guaran- 
tor's liability,  why  do  the  Shoreline  people  actually  say  they  are 
happy  to  give  the  guarantees  and  happy  to  rely  on  those  provi- 
sions? It  does  seem  to  me  that  at  least  for  the  record  I  should  ex- 
plain what  the  Shoreline  people  feel  about  this. 

We  would  observe  that  direct  action  has  been  the  worldwide 
standard  for  oil  pollution  liability  since  the  early  1970's.  The  inter- 
national convention  regime  requires  certificates  of  financial  respon- 
sibility and  direct  action.  The  P&I  Clubs  have  been  giving  those 
certificates,  those  guarantees  and  responding  to  direct  action,  as 
Mr.  Coghlin  said  this  morning,  very  successfully  for  20  years. 

Under  the  Clean  Water  Act,  I  think  since  1974,  the  P&I  Clubs 
have  actually  been  giving  COFR  guarantees,  albeit  in  different 
form,  for  lower  amounts  than  those  required  under  OPA.  As  far  as 
I  know,  there  has  not  been  a  single  case  in  20  years  where  the 
COFR  guarantee  amount  has  actually  been  exceeded  in  the  United 
States.  There  hasn't  been  a  case  where  a  court  has  actually  broken 
the  guarantor's  right  to  limitation. 

The  Shoreline  managers  take  at  face  value  what  the  Coast 
Guard  has  said  here  and  what  the  law  has  on  its  face.  We  don't 
have  any  difficulty  with  it.  It  seems  to  us  that  the  question  of  pol- 
icy defenses  and  the  question  of  maintenance  of  standards  is  a  dif- 
ferent question. 

There  are  two  contracts  involved  here.  One  is  the  contract  for  a 
guarantee  to  the  Coast  Guard.  And  the  other  is  the  contract  of  in- 
surance between  the  P&I  Club  and  its  member. 

The  contract  for  insurance  between  the  P&I  Club  and  its  member 
contains  policy  defenses.  And  actually  Shoreline,  just  as  with  the 
International  Group,  has  the  power  if,  in  fact,  a  shipowner  has 
cheated  it  or  has  misrepresented  in  getting  cover  or  something  like 
that,  to  recover  from  that  shipowner  any  amounts  that  it  pays 
under  its  direct  action.  That  has  been  the  case  in  the  P&I  world 
forever  and  a  day  and  it  works  extremely  well. 

I  have  to  say  with  the  greatest  respect  to  Mr.  Coghlin  that  I  just 
don't  agree  that  having  a  direct  action  standard  in  oil  pollution  has 
any  effect  on  the  ability  of  the  P&I  Club  to  maintain  standards. 

Mr.  Laughlin.  Well,  with  your  great  respect,  I  do  note  in  the 
Registrar  of  Companies'  letter  to  Mr.  Tauzin  that  your  company 
has  been  incorporated  since  February  the  18th,  19th;,  is  that  cor- 
rect, the  letter? 

Mr.  Bryant.  That  is  correct. 

Mr.  Laughlin.  I  want  to  ask  you  a  more  direct  question  that 
Chairman  Tauzin  gave  me  and  that  was  earlier  today  you  testified 
that  your  company  was  more  than  willing  to  provide  insurance  oil 
spill  pollution  to  the  barge  traffic  and  that  is  one  that  I  had  specifi- 
cally in  mind.  And  Mr.  Tauzin  also  indicated  that  in  your  testi- 
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mony  your  company  would  bill  on  a  per  trip  basis.  Am  I  phrasing 
what  he  whispered  to  me  generally? 

Mr.  Bryant.  I  am  grateful  to  have  the  opportunity  because  we 
had  the  green,  yellow  and  red  regime  in  existence,  and  I  didn't 
quite  manage  to  get  through  my  speech  fast  enough  this  morning. 

Mr.  Laughlin.  As  you  finish,  I  want  you  to  also  address  that  if 
you  are  going  to  bill  on  a  per  trip  basis,  shouldn't  it  be  a  concern 
to  the  barge  owner  or  barge  operator  that  you  will  change  your  rate 
or  have  the  ability  or  the  right  to  change  your  rate  on  a  daily  basis, 
depending  on  many  factors,  over  which  a  particular  barge  owner 
will  have  no  control?  Now,  I  am  ready  to  listen  to  your  completion, 
if  you  will  address  that,  also. 

Mr.  Bryant.  Thank  you.  Shoreline  intends  to  charge  its  members 
rates  according  to  tariffs  and  those  tariffs  will  differ  depending  on 
whether  the  ship  or  barge  or  whatever  involved  is  a  tanker  or  not 
a  tanker.  In  both  cases,  cover  will  be  provided  on  an  annual  basis 
from  the  date  of  the  inception  of  the  cover  for  a  year  thereafter. 

If  it  is  a  nontanker,  the  tariff  will  provide  for  an  annual  rate  and 
that  rate  will  range  between  $3,000  and  $5,000  a  year,  based  on 
the  size  of  the  ship  involved.  If  it  is  a  tanker,  the  tariff  is  more 
complicated  and  is  intended  to  fix  the  cost  of  the  coverage  to  the 
parcel  of  oil  actually  being  carried,  so  that  the  shipowner  concerned 
can  actually  pass  this  additional  cost  down  to  the  charterer  and  the 
cargo  owner  so  that  the  cost  of  this  insurance  doesn't  stick  with 
that  shipowner  and  prove  an  insupportable  burden. 

Now,  the  tariff  for  tankers  provides  that  the  annual  coverage  is 
actually  paid  for  on  a  per  voyage  basis.  The  member  makes  a  dec- 
laration regularly  of  the  number  of  voyages  he  has  actually  accom- 
plished within  United  States  waters.  And  if  he  is  trading  continu- 
ously in  U.S.  waters,  then  a  period  of  30  days  is  taken  to  represent 
one  voyage. 

Mr.  Laughlin.  Say  that  again. 

Mr.  Bryant.  If  he  is  trading  continuously,  as  say  a  barge  owner 
trading  inland  would  be,  then  he  pays  effectively  per  month.  And 
unless  he  can  say  definitely  I  have  done  so  many  voyages  and  it 
is  better  for  him,  he  pays  whatever  is  best  in  terms  of  cost-effec- 
tiveness for  him  on  a  per  voyage  basis  or  a  per  30  days  basis.  He 
has  to  pay  always  with  one  voyage  in  hand,  which  goes  back  to  the 
point  the  Chairman  is  obviously  very  worried  about — a  situation 
where  somebody  has  not  paid  their  premium  and,  nevertheless,  the 
insurer,  the  P&I  club,  is  on  the  hook  for  payment  under  direct  ac- 
tion and  under  a  guarantee.  In  Shoreline  we  have  taken  steps  to 
make  sure  that  won't  happen  because  you  do  not  get  a  guarantee 
given  to  the  Coast  Guard  unless  you  have  paid  in  advance  and  you 
always  have  to  pay  one  voyage  in  hand,  as  it  were,  to  give  a  buffer 
of  time.  Thus,  if  the  owner  starts  to  default  in  payment,  then 
Shoreline  has  time  to  give  the  requisite  notice  to  the  Coast  Guard 
that  they  are  pulling  the  guarantee.  So,  in  fact,  nonpayment  isn't 
going  to  be  a  problem  which  would  be  a  burden  to  the  rest  of  the 
membership. 

Mr.  Laughlin.  And  so  your  rate  to — going  back  to  my  question, 
as  I  understand  your  answer,  the  rate  is  not  subject  to  variation 
on  a  day-to-day  trip  from  Houston  to 
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Mr.  Bryant.  No,  it  will  be  an  annually  revised  tariff.  And  the 
tariff  actually  goes  by  a  number  of  different  factors.  We  have  asked 
for  the  tariffs  actually  to  be  included  in  the  record  so  you  can  study 
them. 

But  basically,  they  recognize,  first  of  all,  the  size  of  the  ship  in- 
volved, in  deadweight  carrying  capacity,  the  type  of  the  ship — in 
other  words,  whether  it  has  any  of  the  proactive,  ecologically- 
friendly  features  such  as  a  double  hull — and  the  type  of  oil  carried, 
whether  it  is  a  crude  oil  or  light  oil  product,  and  finally  the  age 
of  the  ship.  It  will  encourage  shipowners  to  have  newer  and  more 
ecologically-friendly  ships.  It  will  give  them  an  economic  reason  for 
doing  so. 

Mr.  Laughlin.  Mr.  Coghlin,  in  response  to  my  question  about 
policy  defenses,  you  indicated  that  was  not  your  only  concern. 
Rather  than  get  you  to  go  through  all  the  concern,  if  you  have  al- 
ready done  that  earlier  in  the  testimony,  my  question  should  be  are 
you  satisfied  you  have  gone  through  your  other  concerns,  other 
than  the  policy  defense  problem  in  your  earlier  testimony  prior  to 
my  arrival  or  were  there  others  that  you  felt  that  you  should  tell 
us  about? 

Mr.  Coghlin.  I  appreciate  your  question,  sir.  I  think  in  our  writ- 
ten testimony,  both  in  1991  and  also  prepared  for  this  hearing,  we 
have  actually  touched  on  each  of  those  concerns.  And  there  is  an 
aggregation  of  them. 

Thank  you  for  the  opportunity. 

Mr.  Laughlin.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  Thank  you,  Mr.  Laughlin,  we  have  another  vote  on 
the  Floor.  I  just  want  to  wrap  up  this  panel  if  we  can.  We  will  take 
a  recess  for  the  vote  and  come  back  with  the  third  panel. 

I  very  much  appreciate  the  discussion  you  had  with  Mr. 
Laughlin,  Mr.  Coghlin,  specifically  on  the  concern  that  if  the  Coast 
Guard  interprets  the  law  to  provide  absolute  coverage  in  all  cases. 
This  includes  whether  premiums  are  paid,  whether  maintenance  is 
conducted  on  the  vessel,  whether  the  equipment  is  kept  up-to-date 
and  whether  class  is  maintained.  They  want  to  make  sure  that 
there  is  always  the  availability  of  this  coverage  regardless.  There 
is  a  great  deal  lost  in  terms  of  the  leverage  exercised  against  ship- 
owners who  could  lose  coverage  if  they  don't  properly  maintain 
their  vessels  and  keep  their  equipment  up-to-date. 

The  reason  I  wanted  to  point  that  out  is  that  one  of  the  findings 
we  made  when  we  examined  oil  spill  problems  across  this  country 
was  that  in  many  cases  the  problems  were  not  only  related  to 
human  error,  but  also  very  much  related  to  steerage  problems  and 
to  equipment  failures  aboard  vessels.  In  many  cases,  the  lack  of 
proper  maintenance  was  directly  attributed  as  a  reason  for  the  spill 
in  the  first  place.  That  is  unfortunate. 

If  we  are  to  interpret  what  we  have  done  in  OPA  90  is  to  require 
such  absolute  guarantees  of  coverage  by  waiver  of  all  policy  de- 
fenses, that  will  take  responsibility  away  from  the  operator  of  the 
vessel,  we  may  have  made  an  awful  step  backwards  in  the  preven- 
tion of  oil  spills.  I  should  hope  that  that  is  not  the  direction  these 
rules  take  us.  But  I  very  much  suspect,  perhaps,  they  have. 

We  will  submit  some  written  questions.  Mr.  Bryant,  I  particu- 
larly want  to  know  a  little  bit  more  about  the  policies  of  ShoreUne 
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on  reinstatement,  and  about  the  liability  requirement  is  unlimited 
for  a  member  to  contribute  to  the  funds  of  the  association.  We  will 
get  into  that  with  written  questions. 

Mr.  Bryant.  It  means,  Mr.  Chairman,  exactly  what  it  means  in 
the  International  Group.  It  is  the  same  rule  that  the  International 
Group  has. 

Mr.  Tauzin.  Then,  if  you  have  losses,  everybody  has  to  chip  in 
to  cover  the  losses.  So,  a  per  voyage  assessment  could  be  exceeded 
by  the  requirements  of  a  contribution  if  there  is  a  loss. 

Mr.  Bryant.  But  those  supplementary  calls  would  be  referred 
back  to  each  voyage. 

Mr.  Tauzin.  Mr.  Youell,  we  will  have  a  few  other  questions  for 
you.  I  particularly  wanted  to  tie  down  a  couple  of  your  comments 
on  the  Lloyds  of  London's  testimony.  We  have  about  seven  minutes 
left  on  the  vote.  We  will  take  a  break  for  the  vote,  and  with  my 
great  thanks  and  appreciation  from  all  the  committee  for  your  at- 
tendance and  patience  with  us  this  afternoon.  We  apologize  for  the 
interruptions.  We  will  thank  this  panel  and  call  the  next  panel  on 
our  reconvening  in  about  10  minutes.  The  committee  stands  re- 
cessed. 

[Recess.] 

Mr.  Tauzin.  The  hearing  will  please  come  to  order. 

We  have  some  folks  who  have  to  catch  planes  and  we  are  going 
to  have  to  hurry.  We  will  enforce  the  light  rule. 

I  know  Mr.  Law,  you  have  a  plane  and  others. 

We  welcome  this  panel  and  introduce  first  Mr.  Bruce  Law,  Vice 
President  of  the  Allied  Towing  Corporation,  Norfolk,  Virginia.  And 
I  will  introduce  the  remaining  panelists  as  we  go  forward. 

STATEMENT  OF  BRUCE  LAW,  EXECUTIVE  VICE  PRESIDENT, 
ALLIED  TOWING  CORPORATION,  NORFOLK,  VIRGINLV,  ON 
BEHALF  OF  AMERICAN  WATERWAYS  OPERATORS;  LISA 
SPEER,  SENIOR  POLICY  ANALYST,  NATURAL  RESOURCES 
DEFENSE  COUNCIL;  MILES  KULUKUNDIS,  CHAIRMAN, 
INTERTANKO;  AND  JERRY  A.  ASPLAND,  PRESIDENT,  ARCO 
MARINE,  INCORPORATED,  ON  BEHALF  OF  AMERICAN  PE- 
TROLEUM INSTITUTE 

STATEMENT  OF  BRUCE  LAW 

Mr.  Law.  Good  afternoon,  Chairman  Tauzin  and  Members  of  the 
subcommittee.  My  name  is  Bruce  Law,  and  I  am  Executive  Vice 
President  of  Allied  Towing  Corporation,  a  Norfolk,  Virginia,  based 
transportation  company  operating  15  tank  barges,  five  of  which  are 
dedicated  to  petroleum  transportation,  and  seven  tugboats.  Allied 
Towing  is  a  family  owned  business  which  has  been  in  existence 
since  1956. 

I  appear  here  today  on  behalf  of  American  Waterway  Operators. 
We  appreciate  the  opportunity  to  appear  before  you  to  identify  for 
this  committee  the  impact  this  rule  has  on  the  U.S.  towing  indus- 
try. 

We  have  prepared  and  submitted  more  extensive  testimony  for 
the  record.  My  remarks  this  afternoon  will  focus  specifically  on  the 
impact  of  the  interim  final  rule  on  independent  coastal  tank  barge 
operators.  These  are  companies  like  mine  who  stand  to  lose  the 
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most  if  the  Coast  Guard's  financial  responsibility  rule  is  imple- 
mented as  currently  drafted. 

Mr.  Chairman,  the  implementation  of  this  rule  threatens  the 
very  existence  of  the  small-  to  medium-sized  coastal  companies, 
which  have  long  played  a  critical  role  in  the  distribution  of  petro- 
leum in  the  United  States.  Perhaps  the  most  pronounced  concern 
of  the  tank  barge  industry  with  respect  to  the  interim  final  rule  is 
this:  We  are  facing  these  threatening  impacts  not  because  the  ex- 
isting system  of  providing  pollution  coverage  in  this  country  has 
failed,  but  rather  because  the  Coast  Guard  has  failed  to  find  a  way 
to  incorporate  in  the  financial  responsibility  regulations  a  mecha- 
nism which  allows  this  time-tested  system  to  continue  to  function. 
For  years,  many  U.S.  coastal  tank  barge  operators,  including  Al- 
lied, have  obtained  protection  and  indemnification  insurance,  which 
includes  pollution  liability  coverage,  through  the  International 
Group  of  P&I  Clubs.  By  all  accounts,  and  in  my  own  experience, 
this  system  has  worked  extremely  well. 

The  P&I  Clubs  have  a  long  history  of  prompt  indemnification  of 
pollution  liability  claims.  Unfortunately,  instead  of  adopting  a  rule 
which  builds  upon  this  time-tested  pollution  coverage  regime,  the 
Coast  Guard  would  have  vessel  operators  like  Allied  stake  our  com- 
panies' future  on  an  entirely  new  system  of  coverage. 

Perversely,  what  this  interim  rule  does  is  encourage  vessel  opera- 
tors to  reduce  the  level  of  pollution  coverage  which  they  have  his- 
torically carried,  and  instead  obtain  a  guaranty  of  insurance  only 
to  meet  the  OPA-mandated  limits,  ironically,  at  much  higher  rates 
than  vessel  operators  currently  pay  today. 

This  would  effectively  reduce  the  financial  ability  of  companies  to 
clean  up  spills.  It  would  also  expose  the  Oil  Spill  Liability  Trust 
Fund  to  a  greater  financial  drain  than  would  occur  under  the  exist- 
ing regime  today. 

Let  me  give  you  a  personal  example  of  the  dilemma  which  com- 
panies like  mine  face.  Keep  in  mind  that  while  self-insurance,  pro- 
vided that  a  waiver  of  working  capital  requirements  can  be  ob- 
tained from  the  Coast  Guard,  may  be  an  option  for  the  very  largest 
of  companies,  it  is  not  an  option  for  companies  that  are  small-  to 
medium-sized  like  ourselves. 

For  Allied  Towing  and  companies  like  it,  the  only  real  alternative 
is  to  find  an  insurer  willing  to  act  as  a  guarantor  for  purposes  of 
the  financial  responsibility  requirements  under  OPA.  However,  be- 
cause the  insurers  upon  which  we  now  rely  for  pollution  coverage 
have  said  that  they  cannot  act  as  guarantors,  we  are  faced  with  a 
significant — and  for  some  companies  an  insurmountable — problem 
of  added  cost.  I  cannot  accept  that  it  was  Congress'  intent  to  drive 
small,  responsible  companies  like  ours  out  of  the  oil  and  chemical 
transportation  business. 

Allow  me  to  illustrate  one  fact.  For  the  1994-1995  policy  year. 
Allied  anticipates  paying  just  under  $1  million  for  liability  coverage 
for  our  international  P&I  Club.  In  addition  to  the  standard  protec- 
tion and  indemnification  coverage  that  that  policy  provides,  it  also 
includes  oil  pollution  liability  coverage  of  up  to  $500  million  per  in- 
cident, plus  $1  billion  of  coverage  for  any  other  type  of  incident,  in- 
cluding hazardous  chemical  spills,  and  that  covers  our  entire  fleet 
of  vessels.  Under  the  interim  final  rule,  however,  this  coverage  can- 
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not  be  used  to  satisfy  my  company's  COFR  requirements  for  10 
million  for  oil  pollution  coverage  and  the  additional  5  million  re- 
quired for  hazardous  substance  spill  coverage. 

For  that,  we  will  have  to  obtain  an  insurance  guaranty  from  an 
entity  such  as  the  proposed  Shoreline  Mutual  Limited,  a  Bermuda- 
based  company,  assuming  that  they  are  able  to  obtain  reinsurance 
and  become  a  viable  operation.  Using  Shoreline's  draft  tariffs  pro- 
vided to  me  in  June  of  this  year,  to  supply  a  COFR  covering  just 
my  five  dedicated  oil  tank  barges  will  cost  Allied  Towing 
$1,851,479  annually,  and  that  is  solely  for  pollution  coverage,  no 
protection  and  indemnification  coverage  at  all. 

This  means  our  insurance  expenses  in  this  area  will  more  than 
triple,  while  the  level  of  my  pollution  insurance  coverage  will  de- 
crease to  just  2  percent  of  its  current  level. 

Even  if  my  company  could  afford  the  substantial  increase  in  cost, 
this  massive  decrease  in  this  pollution  liability  coverage  is  some- 
thing that  neither  I  nor  my  shipper  customers  can  accept.  Operat- 
ing oil  and  chemical  barges  with  just  15  million  of  pollution  cov- 
erage for  oil  and  hazardous  substances  clearly  endangers  the  via- 
bility of  Allied  Towing.  It  also 

[The  statement  of  Mr.  Law  may  be  found  at  end  of  hearing.] 

Mr.  Tauzin.  The  time  has  expired,  Mr.  Law,  and  I  am  going — 
we  are  going  to  get  right  into  questions  for  you  so  that  you  can  get 
out  of  here. 

You  just  hit  the  point  that  I  think  is  most  cogent  in  your  testi- 
mony. If  I  get  your  numbers  right,  you  now  have  P&I  coverage  at 
a  cost  of  $1  million? 

Mr.  Law.  Approximately,  sir. 

Mr.  Tauzin.  That  covers  you  for  $500  million  per  incident  and  a 
billion  dollars  of  coverage  for  other  types  of  incidents  including  haz- 
ardous substance  spills  for  the  entire  fleet. 

Mr.  Law.  Yes,  sir. 

Mr.  Tauzin.  Now,  because  of  these  new  rules  you  are  going  to 
have  to  deal  with  a  new  entity  that  is  going  to  cost  $2  million  for 
five  of  your  tank  barges  and  will  only  give  you  $10  million  of  cov- 
erage. 

Mr.  Law.  My  understanding  is  that  is  correct,  1.8  million. 

Mr.  Tauzin.  I  thought  these  rules  were  to  improve  the  security 
of  insurance  for  oil  spills  in  America.  If  my  math  is  right,  to  get 
$500  million  of  coverage,  at  $2  miUion  for  10,  it  would  cost  you 
$100  million  under  the  new  regime.  I  doubt  seriously  that  you 
could  sustain  that  obligation  anywhere. 

Mr.  Law.  That  is  certainly  our  fear. 

Mr.  Tauzin.  You  make  a  point  that  your  company  is  not  capable 
of  meeting  the  self-insurance  provisions.  Are  there  any  of  the  other 
options  that  you  could  meet  other  than  buying  this  new  insurance 
if  it  is  available? 

Mr.  Law.  All  the  options  that  we  have  investigated,  we  have 
come  up  with  nothing. 

Mr.  Tauzin.  So,  if  the  Coast  Guard  COFR  rules  stay  in  effect  as 
it  has  been  promulgated,  and  if  you  are  left  with  the  only  choice 
of  using  one  of  these  new  insurance  forms  described  to  us  today, 
you  will  be  left  with  less  coverage  at  a  much  higher  rate  without 
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the  availability  of  availing  yourself  of  any  other  option  other  than 
what  you  have  described  to  us  here? 

Mr.  Law.  That  is  the  way  it  stands  today,  yes,  sir. 

Mr.  Tauzin.  What  is  likely  going  to  happen  to  your  company 
under  those  circumstances? 

Mr.  Law.  My  crystal  ball  is  rather  cloudy  today.  I  could  easily 
stop  operation  come  July  1st,  1995. 

Mr.  Tauzin.  If  there  is  a  spill,  is  it  pretty  certain  that  you  would 
not  have  the  coverage  anymore? 

Mr.  Law.  Not  that  I  would  be  satisfied  with  or  comfortable  with. 

Mr.  Tauzin.  I  understand  Mr.  Kulukundis — same  name,  but  not 
related — also  has  a  flight.  Therefore,  I  am  going  to  try  to  pass  on 
any  questions  to  Mr.  Law  first. 

Mr.  Gilchrest,  do  you  have  any  questions? 

Mr.  Law,  we  thank  you,  your  testimony  is  quite  specific  and  good 
and  we  appreciate  it.  And  if  you  do  have  to  make  that  flight,  we 
appreciate  it  and  would  be  glad  dismiss  you  at  this  time. 

We  will  call  on  you  Mr.  Kulukundis  because  I  think  that  you 
have  a  flight  scheduled. 

STATEMENT  OF  MILES  KULUKUNDIS 

Mr.  Miles  Kulukundis.  Thank  you  for  the  opportunity  to  appear 
before  you  today.  I  am  Miles  Kulukundis  of  the  International  Asso- 
ciation of  Independent  Tanker  Owners,  INTERTANKO. 

INTERTANKO's  members  face  an  immediate  crisis  in  finding 
means  of  complying  with  this  new  rule.  We  and  potential  claimants 
in  the  United  States  also  appear  to  be  on  the  verge  of  losing  the 
benefits  of  a  proven  cost-effective  system  for  handling  pollution 
claims.  I  am  speaking  of  the  international  group  of  protection  in- 
demnity clubs  that  have  operated  successfully  in  the  United  States 
and  around  the  world  for  a  century. 

The  Coast  Guard's  rule  requires  compliance  using  methods  that 
are  available  only  to  a  small  proportion  of  the  tanker  fleet  serving 
the  United  States.  For  the  overwhelming  majority  of  the  tanker 
owners,  self-insurance  and  a  surety  of  the  requirements  cannot  be 
met.  No  other  means  of  compliance  has  been  developed  to  the  point 
of  approval  by  the  Coast  Guard. 

The  Coast  Guard  has  nonetheless  placed  great  reliance  on  the 
emergence  of  alternatives  to  P&I  certification.  These  alternatives, 
whatever  their  ultimate  merits,  are  purposely  built  solely  to  pro- 
vide a  structure  that  conforms  to  the  Coast  Guard's  rule.  They 
have  no  history  of  operation,  and  no  one  can  at  this  point  know 
whether  these  alternatives  are  viable  guarantors. 

This  brings  me  to  the  question  of  the  role  of  the  P&I  Clubs. 
These  Clubs  have  historically  provided  a  high  level  of  protection  at 
low  cost.  They  have  been  reliable  and  efficient. 

The  Clubs  have  stood  by  their  insured  and  provided  prompt  pay- 
ment to  claimants.  At  a  time  when  we  are  all  concerned  about  the 
rapid  response  to  environmental  mishaps,  are  we  prepared  to  forgo 
the  proven  capability  of  the  P&I  Club's  involvement  in  U.S.  mari- 
time pollution  protection? 

We  are  prepared  to  consider  and  discuss  means  of  compliance 
with  any  party  that  has  a  reasonable  suggestion.  However,  we  urge 
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Congress  to  ensure  that  any  solution  to  this  problem  accommodates 
the  P&I  system  and  its  capabilities. 

I  thank  you,  Mr.  Chairman,  and  I  would  be  happy  to  answer  any 
questions  that  you  may  have.  And  I  do  have  an  amount  of  time, 
so  I  am  quite  happy  to  stay  until  the  end  of  presentation. 

Mr.  Tauzin.  We  appreciate  that. 

I  thought  you  had  a  3:30  flight. 

[The  statement  of  Mr.  Miles  Kulukundis  may  be  found  at  end  of 
hearing.] 

STATEMENT  OF  LISA  SPEER 

Mr.  Tauzin.  We  will  now  hear  from  Ms.  Lisa  Speer,  Senior  Policy 
Analyst  from  the  Natural  Resources  Defense  Council. 

Ms.  Speer.  I  wanted  to  start  by  emphasizing  the  importance  of 
the  financial  responsibility  rules.  The  fundamental  principle  at  the 
heart  of  OPA  is  the  principle  that  the  spiller  should  pay  for  oil 
spills  and  that  principle  rests  on  the  twin  pillars  of  higher  liability 
limits  and  requirements  that  potential  spillers  demonstrate  that 
they  have  the  financial  wherewithal  to  pay  for  a  spill  up  to  the  li- 
ability limits. 

Financial  responsibility  rules  are  crucial  to  ensuring  that  this 
fundamental  principle  of  OPA  is  implemented.  And  they  also  pro- 
vide strong  financial  incentives  to  prevent  spills  and  to  help  dis- 
courage fly-by-night  operators. 

Prompt  implementation  of  these  rules  is  important  because  cer- 
tain preexisting  financial  responsibility  rules  will  remain  in  effect 
until  the  Coast  Guard's  rules  become  final.  Those  preexisting  rules 
offer  levels  of  financial  responsibility  at  levels  far  lower  than  those 
required  by  OPA.  And  even  with  a  small  spill  those  levels  of  finan- 
cial responsibility  could  easily  be  wiped  out.  For  these  reasons,  it 
is  crucial  that  these  financial  responsibility  rules,  in  our  view,  be 
implemented  as  rapidly  as  possible. 

The  industry  has  raised  a  number  of  objections,  which  I  would 
like  to  address  briefly.  Most  of  these  objections  appear  to  have 
more  to  do  with  OPA  than  with  the  financial  responsibility  rules. 

And  I  wanted  to  address  these  provisions  of  OPA  because  they 
were  considered  by  the  Congress  in  great  detail  and  were  passed 
unanimously  in  1990.  The  first  is  the  concept  of  direct  action 
against  a  guarantor.  Direct  action  is  really  a  crucial  component  of 
the  principle  that  the  spiller  should  pay  for  oil  spills. 

Financial  responsibility  provided  by  a  guarantor  without  an  un- 
derlying right  of  action  against  that  guarantor  is  not  an  enforceable 
assurance  of  financial  responsibility.  This  concept  is  not  a  new  con- 
cept, as  previous  witnesses  have  noted.  It  has  been  around  for  a 
long  time.  It  is  incorporated  into  most  pre-OPA  statutes  and  in  the 
international  regime. 

The  second  section — provision  of  OPA  that  has  been  objected  to 
is  the  concept  that  States  are  not  preempted  from  their  own  liabil- 
ity laws.  State  preemption  would  prohibit  States  like  Alaska  in  the 
Exxon  Valdez  case  or  New  York  from  joining  together  with  the 
Federal  Government  to  recover  damages  for  natural  resources.  And 
that  is  why  State  preemption  received  strong  support  from  the 
Congress — no  State  preemption  received  strong  support  from  Con- 
gress. 
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With  respect  to  the  liabiUty  limits  in  OPA,  there  is  evidence  that 
they  are  low,  not  too  high.  The  cleanup  costs  in  the  Puerto  Rico 
barge  spill  that  happened  in  January  of  this  year,  topped  $20  mil- 
lion, which  is  twice  the  OPA  liability  limit  and  25  times  the  finan- 
cial responsibility  guarantee  provided  under  the  Clean  Water  Act, 
in  the  first  10  days  of  the  spill. 

Right  now,  cleanup  and  damages,  not  including  damages  to  natu- 
ral resources  which  have  not  yet  been  assessed,  now  stand  at, 
roughly,  $100  million.  That  is  10  times  the  OPA  liability  faced  by 
the  vessel,  assuming  that  liability  was  not  broken. 

Some  have  argued  that  guarantors  face  unlimited  liability  under 
OPA  and  we  have  heard  these  fears  expressed  here  today  by  a 
number  of  witnesses.  The  statutory  limits  on  liability  are  exceed- 
ingly clear  in  the  statute  and  it  is  very  clear  that  the  guarantor's 
liabilities  cannot  exceed  those  limits.  The  Coast  Guard  has  erected 
additional  protections  and  the  implications  that  U.S.  courts  will 
somehow  ignore  the  statute  and  the  rules,  I  think,  are  unfounded. 

The  proposal  that  has  come  out  of  the  industry  for  P&I  Club 
membership  is  an  asset,  the  purpose  of  this  appears  to  be  to  allow 
the  P&I  Clubs  to  avoid  direct  action,  and  that,  in  our  view,  would 
completely  undermine  the  concept  that  the  spiller  should  pay  be- 
cause the  P&I  Clubs  could  invoke  their  policy  defenses  to  avoid 
payment.  It  would  be  in  clear  contravention  of  the  purposes  of  OPA 
and  we  feel  it  was  properly  rejected  by  the  Coast  Guard. 

Finally,  to  briefly  address  the  train  wreck,  dire  warnings  are 
being  sounded  from  a  lot  of  different  quarters  about  the  train 
wreck.  Under  this  scenario,  the  P&I  Clubs  will  refuse  to  act  as 
guarantors,  no  other  option  will  be  available,  oil  transport  to  the 
United  States  will  cease,  and  the  economy  will  collapse.  We  do  not 
think  this  scenario  is  credible  for  a  couple  of  reasons: 

First,  the  P&I  Clubs  are  controlled  by  their  membership  owners 
and  operators.  The  ideas  that  these  shipowners  and  operators  are 
powerless  to  control  the  actions  of  the  P&I  Clubs  is  not  credible. 

Second,  similarly  dire  predictions  were  made  in  the  debate  over 
OPA  that  vessels  would  stop  serving  U.S.  ports  as  a  result  of  the 
liability  regime  imposed  here.  But  according  to  a  study  done  by 
DOE,  all  of  those  threats  were  empty;  virtually  all  independent 
tanker  companies  remain  in  the  United  States  market,  and  the 
vast  majority  of  oil  companies  are  committed  to  maintaining  or  ex- 
panding their  fleets. 

Finally,  U.S.  trade  accounts  for  one-third  of  all  world  seaborne 
oil  movements.  And  the  likelihood  that  the  oil  companies  would 
abandon  the  U.S.  market  rather  than  to  order  the  P&I  Clubs  to  re- 
vise their  policy  is  not  credible.  And  if  they  did,  alternative  finan- 
cial responsibility  resources  are  available,  as  previous  witnesses 
have  indicated. 

The  Coast  Guard's  approach  is  legally  sound,  fiscally  prudent, 
environmentally  appropriate  and  long  overdue.  We  strongly  sup- 
port it. 

Thank  you. 

Mr.  Tauzin.  Thank  you. 

[The  statement  of  Ms.  Speer  may  be  found  at  end  of  hearing.] 
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Mr.  Tauzin.  And  finally,  Mr.  Jerry  Aspland,  President  of  ARCO 
Vlarine  Incorporated,  representing  the  American  Petroleum  Insti- 
;ute. 

STATEMENT  OF  JERRY  A.  ASPLAND 

Mr.  Aspland.  Thank  you. 

My  name  is  Jerry  Aspland,  Chairman  of  the  API  Tanker  Trans- 
Dortation  Committee  and  President  of  ARCO  Marine.  With  me  I 
lave  two  colleagues,  an  independent  shipowner,  Mr.  Charles  Kurz 
Tom  Keystone  Shipping,  and  a  major  charterer,  Mr.  John  Eller, 
Shell  Oil  Company. 

I  am  not  going  do  read  my  testimony,  but  I  am  going  to  start  out 
mth  some  recommendations  for  the  committee. 

Your  committee  should  request  the  Coast  Guard  to  make  month- 
ly reports  to  it  regarding  the  progress  of  the  implementation  of  the 
rule  and  the  number  of  applications  received  and  processed. 

Number  two,  the  committee  must  petition  the  U.S.  Coast  Guard 
to  supplement  the  rulemaking  with  a  process  to  allow  more  compli- 
ance options.  I  need  not  go  into  that  any  more,  because  we  have 
heard  a  lot  of  this  kind  of  testimony  today. 

Third,  the  committee  should  immediately  request  the  Coast 
Guard  to  share  with  it  the  criteria  for  evaluating  what  qualifies  as 
a  financial  instrument.  The  written  criteria  may  provide  the  key  to 
making  progress  with  this  issue. 

And  what  I  am  saying  is  that  we  have  been  unable  to  this  point 
in  time  to  get  from  the  Coast  Guard  just  exactly  what  criteria  is 
necessary  to  qualify  the  financial  instrument.  If  we  had  that,  there 
may  be  a  key. 

Concerns  of  API:  A  lot  has  been  said  about  the  interruption  of 
crude  deliveries  in  this  country.  One  can  develop  as  many  scenarios 
as  one  wishes.  But  we  all  must  remember,  the  Coast  Guard  holds 
all  the  marbles  with  this  issue,  because  if  interruption  begins,  the 
Coast  Guard  can  pull  the  rule  and  we  can  go  back  to  where  we  are. 
I  do  not  think  that  is  the  way  we  ought  to  do  this,  but  there  is  that 
option. 

Concern  number  two,  and  that  has  been  brought  up  before  and 
that  has  to  do  with  timing.  I  am  just  going  to  go  quickly  and  say 
if  I  was  going  to  fix  a  ship  for  December  delivery,  I  would  have  to 
do  that  sometime  in  October.  I  would  not  fix  a  ship  to  come  to  the 
United  States  of  America  in  October,  pay  that  fright  rate,  if  I  was 
not  sure  that  in  fact  that  particular  ship  would  have  a  certificate. 

It  would  be  too  big  of  a  risk.  Not  only  would  I  have  a  ship  issue 
but  I  would  have  a  ship  full  of  cargo  which  I  had  paid  for. 

Number  three,  this  kind  of  insurance,  what  I  call  the  "overcap," 
is  an  inefficient  use  of  capital  and  capital  is  important  to  most  of 
us  and  our  members. 

As  we  understand  the  application  of  the  rule,  yet  another  pot  of 
money  or  pot  of  gold  is  being  requested  to  provide  for  oil  spill  clean- 
up and  claims.  Presently— let's  go  down  the  line:  Shipowner's  P&I; 
probably  90  percent  of  all  tankers  in  the  world  have  $500  million 
worth  of  P&I  coverage. 

Number  two,  we  go  to  the  Federal  fund;  that  is  $1  billion.  And 
then  let's  go  to  the  State  funds,  and  they  can  vary  anywhere  from 
$25  million  to  $500  million.  And  there  is  $2  billion,  and  all  of  a 


83-192  0-94-3 


62 

sudden  we  are  going  to  add  another  fund  with  the  Coast  Guard's 
number  of  $415  million. 

Well,  if  I  had  the  $415  million  to  put  in  capital,  I  think  I  might 
be  able  to  get  a  few  more  jobs  in  the  oil  patch,  which  are  important 
to  all  of  us,  instead  of  giving  the  money  to  another  level  of  insur- 
ance, if  you  will,  not  accomplishing  anything,  and  therefore  this 
money  would  leave  this  country.  We  would  not  keep  it  here  because 
it  is  going  to  go  offshore. 

There  is  some  very  onerous  legal  issues,  and  I  have  been  cring- 
ing— and  I  am  not  a  lawyer  but  some  accuse  me  of  being  a  law- 
yer— but  when  we  talk  about  limits  of  liabilities  and  breaking  of 
limits  of  liabilities,  and  if  you  go  look  at  CERCLA  and  you  look  at 
Section  108,  and  I  think  that  is  the  right  section,  it  talks  about  the 
limits  of  liability,  and  I  think  that  is  108(a). 

If  you  read  108(b),  it  tells  you  exactly  how  to  break  those  limits 
of  liabilities,  and  frankly,  I  think  someone  ought  to  look  at  it  be- 
cause it  is  very  easy  under  CERCLA  to  break  the  limits  of  liability, 
especially  if  you  do  not  negotiate  in  bad  faith — or  you  do  negotiate 
in  bad  faith. 

Four,  another  concern,  the  Coast  Guard  is  choosing  not  to  allow 
the  utilization  of  P&I  regimes.  The  committee  has  already  heard 
testimony  about  this  subject,  but  I  would  like  to  stop  a  moment 
and  give  the  committee  some  information  about  P&I  Clubs.  P&I 
Clubs  first  are  an  indemnity  organization  primarily  based  in  the 
UK  under  U.S.  law — under  English  law.  Tanker  owners  make  up 
approximately  10  percent  of  the  membership.  We  do  not  have  con- 
trol of  those  P&I  Clubs. 

Premium  income  from  tankers  range  somewhere  between  8  and 
15  percent,  yet  the  Clubs  pay  out  to  this  country  almost  90  percent 
of  all  claims.  We  ought  to  think  about  it  before  we  damn  the  P&I 
Clubs. 

Two  other  personal  observations;  November  4,  1991,  I  wrote  this 
committee  a  letter  concerning  this  very  subject.  I  find  that  today 
I  could  have  read  the  same  letter  and  met  the  requirements  of  this 
hearing.  It  is  not  a  shame  that  we  haven't  had  at  least  a  teensy- 
weensy-eensy  progress  toward  solving  this  issue. 

Last,  we  have  been  reams  and  reams  of  paper  and  information 
submitted  to  this  docket.  And  you  know,  I  just  wonder  if  we 
couldn't  have  taken  some  of  that  resource  and  put  it  toward  the 
solving  of  the  problem.  Maybe  we  are  all  not  seeing  the  forest  from 
the  trees. 

[The  statement  of  Mr.  Aspland  may  be  found  at  end  of  hearing.] 

Mr.  Tauzin.  Good  timing. 

Thank  you,  Mr.  Aspland. 

We  have  some  time  for  questions,  so  you  can  elaborate  if  you  like 
in  this  period. 

First  of  all,  Ms.  Speer,  were  you  here  for  the  previous  panel?  Did 
you  hear  the  discussion  of  the  concern  that  if  you  have  an  absolute 
guarantee  and  waive  policy  defenses,  that  you  are  lifting  the  bur- 
den off  of  the  spiller,  the  operator,  to  properly  maintain,  properly 
supervise  his  equipment  and  properly  keep  it  up-to-date  and  prop- 
erly class  his  vessel? 

The  concern  is  that  under  the  current  P&I  system  because  the 
shipowner  in  order  to  keep  his  coverage  has  to  meet  those  require- 
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ments  of  maintenance,  you  have  some  leverage  in  the  formulation 
of  insurance  to  ensure  compliance;  some  control  over  the  quality  of 
the  ship;  and  the  way  it  is  run,  operated,  and  maintained.  The  con- 
cern is  that  if  you  eliminate  those  defenses  and  waive  them  in 
these  rules  and  always  make  the  insurer  responsible,  regardless  of 
the  activities  of  the  shipper,  you  are  doing  the  opposite  of  what  the 
environmental  community  and  I  think  all  of  us,  wanted  to  do  when 
we  passed  OPA  90.  I  believe  we  all  wanted  to  put  the  real  onus 
on  the  shipper  to  be  more  careful  and  not  to  spill  and  be  more  re- 
sponsible if  a  spill  did  occur.  Do  you  have  any  comments  on  that? 

Ms.  Speer.  Thank  you  Mr.  Tauzin. 

I  agree  that  economic  incentives  are  very  important  component 
of  preventing  oil  spills.  I  am  not  an  insurer,  but  if  I  were  looking 
at  providing  a  guarantee  to  a  shipowner,  then  I  would  want  to 
make  certain  that  that  shipowner  was  operating  his  or  her  ship  in 
a  proper  and  safe  manner,  and  I  would  make  sure  that  no  ship- 
owner that  was  behaving  in  another  way,  in  a  way  that  was  un- 
safe, would  get  my  guarantee. 

So,  I  think  the  financial  incentive  is  still  going  to  be  there.  In 
other  words,  in  order  to  get  a  guarantee  from  any  entity,  the  ship- 
owner is  going  to  have  to  demonstrate  that  they  operate  safely. 

Mr.  Tauzin.  That  probably  is  true,  that  initially  before  I  issue 
the  insurance,  I  am  going  to  do  that  inspection.  I  am  going  check 
to  make  sure  that  the  equipment  is  there.  The  concern  is  that 
while  you  are  insured,  you  are  operating  the  vessel  for  maybe  30 
day  transits  which  could  be  12  times  a  year  or  maybe  just  six 
times.  I  am  not  sure  what  the  number  is  during  those  periods, 
however,  the  equipment  is  going  to  wear  and  tear  and  tire.  But 
during  that  year  the  shipper  doesn't  have  to  worry  because  he  is 
always  going  to  be  covered. 

Haven't  we  lost  an  incentive  on  the  part  of  the  shipper  to  maybe 
instruct  his  crew  to  constantly  maintain  the  vessel  during  the  voy- 
ages to  ensure  that  that  insurance  is  always  there  when  he  needs 
it.  Under  the  current  system,  if  he  doesn't  do  that,  and  fails  to 
maintain,  the  policy  defense  can  be  asserted  by  the  insurer  and  he 
ends  up  holding  the  bag  without  insurance.  That  is,  in  essence, 
what  I  am  hearing  from  Mr.  Coghlin. 

In  essence,  the  argument  we  are  hearing  from  the  P&I  Clubs 
which  seems  to  have  a  lot  of  validity  in  terms  of  not  the  initial  in- 
surance but  the  continuation  of  maintenance  during  the  insured 
period  while  you  are  at  sea  is  a  problem.  I  doubt  seriously  that  the 
P&I  representatives  can  constantly  visit  the  ship  and  look  at  all 
the  equipment  and  see  how  it  is  working.  That  is  the  problem. 

Ms.  Speer.  Again,  I  was  relieved  to  hear  that  you  said  you  were 
not  raised  in  the  realm  of  insurance  law,  because  I  have  not  been 
either.  But  the  way  that  I  understood  the  explanation  of  the  Shore- 
line representative,  and  again  I  may  not  understand  this  fully,  but 
that  the  contract  for  a  guarantee  is  separate  from  the  contract  for 
the  underlying  indemnification  insurance  and  that  there  are  still 
policy  defenses  there,  so  that  those  will  continue  to  operate  but  not 
in  the  context  of  the  guarantee. 

Regardless  of  that  question,  even  if  I  totally  got  that  wrong,  I  do 
believe  that  there  will  be  substantial  incentive  for  the  insurers  to 
have  a  lot  of  oversight  over  tanker  vessel  operators. 
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Mr.  Tauzin.  I  hope  you  are  right.  I  fear  the  concern  expressed 
by  the  P&Is  might  be  correct. 

The  other  question  is  in  regard  to  direct  action.  You  made  the 
point  that  the  purpose  of  the  OPA  90  was  to  indeed  point  the  fmger 
of  responsibility  to  the  spiller.  But  the  direct  action  we  are  talking 
about  is  not  a  spiller.  It  is  the  insurer.  It  is  the  person  who  stands 
behind  the  spiller,  that  is  the  point  of  contention  here. 

Ordinarily,  if  I  have  to  be  first  responsible,  you  sue  me,  I  then 
call  my  insurer  into  action  behind  me.  But,  you  have  pointed  the 
fmger  at  me. 

The  concern  expressed  here  is  that  with  the  direct  action  provi- 
sions applied  to  insurance  coverage,  as  a  P&I  insurer,  that  you  are 
literally  turning  away  from  the  spiller  and  instead  calling  on  some- 
one who  has  a  contractual  obligation  with  him  and  not  necessarily 
pointing  the  fmger  at  the  spiller. 

In  the  case  of  the  P&I  Clubs,  as  I  understand  it,  even  under 
Shoreline,  you  are  going  to  have  a  continuous  responsibility  to  call 
upon  all  the  partners  or  members  of  the  association  to  come  in  and 
bail  out  this  particular  spiller.  If  you  provide  direct  action  against 
all  of  these  people  through  their  association  rather  than  against 
the  spiller,  maybe  you  are  pointing  the  fmger  at  the  wrong  people 
again. 

My  point,  I  heard  today  and  it  continues  to  bother  me,  is  that 
if  we  implement  the  rule  in  such  a  way  that  the  finger  is  pointed 
at  the  financially  responsible  parties  who  may  not  be  the  spiller, 
but  all  the  other  good  shippers,  then  we  may  have  missed  the  boat 
in  terms  of  the  way  in  which  OPA  90  is  going  to  work  on  blue- 
water  fleets. 

Ms.  Speer.  I  think  that  is  a  legitimate  question  to  raise.  I  would 
have  a  couple  of  responses. 

First  of  all,  the  purpose  of  direct  action  is  to  ensure  that  there 
is  financial  guarantee  that  there  is  money  out  there  to  pay  for  a 
spill  so  that  the  public  does  not  end  up  holding  the  bag.  Presum- 
ably, the  spiller  does  pay  through  the  premiums  that  the  spiller 
pays  to  the  guarantor  to  obtain  insurance  coverage,  so  that  there 
is  some  cost  borne  by  the  spiller. 

The  purpose  of  all  of  this  is  to  ensure  that  the  public  does  not 
end  up  paying  for  spill  cleanup  and  damages,  and  that  money  is 
available  so  that  that  burden  does  not  fall  on  the  U.S.  taxpayer. 

Mr.  Tauzin.  That  point  is  very  valid,  but  I  am  going  to  raise  this 
concern.  The  $1  billion  fund  that  we  have  collected  and  we  would 
collect  again  if  it  were  used  as  an  insurance  fund  is  coming  from 
the  oil  industry.  It  is  coming  from  those  of  us  who  use  the  industry. 

These  new  fees  are  going  to  come  from  shippers  who  are  going 
to  charge  the  oil  industry  and  they  are  going  to  charge  us  for  that. 
I  don't  understand  how  we  have  improved  our  position  when  you 
have  added  more  cost  to  the  provision  of  protection  insurance  and 
it  all  falls  back  on  us  anyhow.  That  is  one  of  the  big  question 
marks  I  am  left  with  after  this  hearing  today. 

What  we  have  done  is  layer  the  responsibility,  which  was  more 
direct  prior  to  this  rule  and  is  now  going  to  fall  on  a  new  insurance 
company  and  all  of  it  passed  back  to  us  in  the  form  of  higher  gaso- 
line taxes  which  I  suspect  is  going  to  be  more  than  the  Coast 
Guard's  conservative  estimate  of  $415  million.  If  you  heard  Mr. 
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Law's  testimony,  if  he  is  correct  in  terms  of  the  new  cost  for  less 
insurance,  I  suspect  that  the  number  is  going  to  be  higher. 

Where  have  we  benefited  if  it  is  all  falling  back  on  the  taxpayers 
and  all  we  have  done  is  add  a  new  layer  of  insurance.  That  is  what 
troubles  me? 

Ms.  Speer.  I  would  respond  by  using  the  Exxon  Valdez.  The 
OSLTF  is  capped  at  $1  billion.  If  the  Exxon  Valdez  had  been  the 
Joe  Blow  Shipping,  and  that  spill,  the  cost  of  which  stands  at  $3.4 
billion  right  now,  would  have  blown  through  the  OSLTF,  and  there 
would  be  no  money  left  to  pay  the  remaining  bills  from  the  Exxon 
Valdez.  The  U.S.  Government  would  end  up  footing  the  bill  for 
that. 

Exxon  is  paying  that  bill  now  and  presumably  some  of  that,  you 
are  right,  is  probably  getting  passed  through  to  those  of  us  who 
consume  oil  and  taxpayers  who  consume  oil,  but  some  of  that 
money  is  coming  out  of  Exxon's  pocket  and  it  should.  The  way  to 
improve  spill  prevention  in  this  country  is  to  give  very  strong  fi- 
nancial incentives  to  companies  not  to  spill  oil. 

Mr.  Tauzin.  Under  OPA  90,  if  it  were  Joe  Blow  Oil  Company 
who  did  not  have  Exxon's  resources  and  the  fund  had  to  be  used, 
the  collections  automatically  kick  in.  We  refill  the  fund,  empty  it 
out.  It  kicks  in  again,  we  refill  the  fund  and  pay  it  out. 

I  mean,  we  have  literally  with  OPA  90  funding,  provided  a  mech- 
anism to  ensure  that  the  oil  companies  end  up  paying  for  those 
spills.  While  none  of  us  can  be  protected,  it  isn't  going  to  be  passed 
on  to  us.  I  am  sure  that  Exxon  has  passed  on  to  us  what  they  can 
already. 

The  bottom  line  is  that  we  have  provided  a  mechanism  already 
whether  it  is  Joe  Blow  Oil  Company  or  Exxon  to  cover  those  dam- 
ages as  we  assess  them  and  properly  define  them  in  court  action. 
What  I  am  asking  is  in  terms  of  the  personal  liability,  financial  re- 
sponsibility of  Joe  Blow  and  Exxon  and  all  the  others,  has  it  helped 
us  any  to  add  these  new  layers  when  we  get  less  coverage  and  less 
security? 

If  Mr.  Laws  ends  up  at  $10  million  worth  of  insurance  at  twice 
the  cost  of  what  he  used  to  get  500  million,  what  good  have  we 
done?  We  have  stressed  our  billion  dollar  fund  in  this  case  when 
we  didn't  need  to.  I  don't  want  to  load  this  on  all  of  you. 

Any  of  you  want  to  comment  on  it? 

Mr.  ASPLAND.  I  would  like  Charles  Kurz,  he  has  made  the  cal- 
culations similar  to  Mr.  Law. 

Mr.  Tauzin.  Mr.  Law  testified  for  his  company  that  he  was  cur- 
rently paying  a  million  dollars  to  insure  his  entire  fleet  at  500  mil- 
lion and  a  billion  for  the — he  is  not  here,  he  is  gone.  But  the  point 
we  are  referring  to  is  a  reference  to  those  added  cost  for  less  insur- 
ance. 

Would  you  like  to  elaborate  on  that? 

Identify  yourself  for  the  record  and  jump  in. 

Mr.  Kurz.  Charles  Kurz,  II,  Keystone  Shipping  Philadelphia. 

Adding  to  what  Jerry  Aspland  has  said  from  his  statement  on  be- 
half of  API,  and  Keystone  Shipping  Company  is  a  member  com- 
pany of  API,  it  is  greatly  concerned  about  the  timing,  uncertainty 
and  cost  of  implementing  the  IFR,  and  in  particular,  in  research 
that  we  have  done,  taking  a  look  at  other  alternatives  that  may  be 
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available  in  terms  of  surety  bonds  or  other  special-purpose  facili- 
ties. 

There  are  benefit-added  costs  above  and  beyond  what  we  are  cur- 
rently paying.  And  those  costs,  as  we  estimate  them  to  our  fleet 
right  now  and  as  are  being  proposed  in  certain  rating  schedules  for 
vessels  of  the  age  of  ours  in  our  fleet,  and  the  number  of  voyages 
that  they  make  into  the  U.S.,  we  are  talking  over  $4  million  for  our 
particular  fleet  of  10  vessels.  And  that  is  just  unacceptable  to  us 
right  now  from  a  financial  standpoint,  because  the  next  thing  we 
have  to  do  is  look  to  see  who  is  going  to  pay  for  that. 

Mr.  Tauzin.  What  are  you  currently  paying  as  opposed  to  this  4 
million?  Is  that  4  million  more  than  you  are  currently  paying? 

Mr.  KURZ.  That  is  correct. 

Mr.  Tauzin.  Mr.  Kulukundis,  would  you  like  to  chip  in  here? 

Mr.  Miles  Kulukundis.  Yes,  I  can  only  agree  with  what  has 
been  said.  In  our  case,  we  average  about  $200,000  a  year  for  U.S. 
oil  pollution  and  if  we  simply  take  the  Coast  Guard's  figures,  you 
multiply  that  by  anywhere  between  four  to  nine  times  that  amount, 
so  we  could  be  going  from  $200,000  a  year  to  almost  $2  million  and 
that  is  per  vessel.  Because  we  make  a  large  number  of  voyages  to 
the  United  States. 

Mr.  Tauzin.  You  see,  I  am  appalled.  How  can  anyone  come  to  a 
penciled  conclusion  that  this  rule  is  going  to  only  have  a  $415  mil- 
lion impact  on  consumers,  when  you  tell  me  that  you  are  going  to 
go  from  200,000  to  what? 

Mr.  Miles  Kulukundis.  It  depends  which  figure  you  want  to  use 
as  the  multiplier,  but  we  are  paying  over  200,000  per  vessel.  And 
we  have  six  vessels. 

Mr.  Tauzin.  So  six  vessels,  and  if  you  are  talking  about 

Mr.  Miles  Kulukundis.  1.2  to  over  $10  million,  taking  the  upper 
end  just  us  alone. 

Mr.  Tauzin.  I  am  getting  some  numbers  that  seem  to  indicate 
that  it  is  a  lot  bigger  than  $415  million. 

Mr.  Miles  Kulukundis.  But,  Mr.  Chairman,  picking  up  on  what 
you  said,  the  actual  coverage,  the  coverage  is  down,  but  the  other 
thing  which  has  not  been  mentioned  and  emphasized  about  the 
P&I  Clubs,  and  we  the  shipowners  consider  it  to  be  the  most  im- 
portant thing,  is  that  they  are  fundamentally  service  organizations. 
We  look  to  them  as  service  organizations. 

They  have  teams  to  deal  with  oil  pollution  casualties  and  prob- 
lems, and  if  we  are  to  lose  that  it  would  be  a  tragedy  to  the  ship- 
owners and  a  tragedy  to  the  American  people,  and  we  feel  very, 
very  strongly  about  that. 

Mr.  Tauzin.  Thank  you  very  much,  sir. 

The  gentleman  from  Maryland,  Mr.  Gilchrest  for  questions. 

Mr.  Gilchrest.  I  yield  to  the  gentleman  from  Texas. 

Mr.  Laughlin.  I  thank  the  gentleman. 

Ms.  Speer,  the  questions  I  have  for  you — I  have  read  Mr.  Law's 
testimony,  and  I  have  heard  that  from  a  large  number  of  people  in 
my  area  of  the  country.  And  I  wonder  first,  where  is  the  benefit 
to  the  American  people,  one,  if  these  small  companies  like  Mr. 
Law's,  many  I  represent,  just  go  out  of  business?  Who  is  going  to 
pick  up  that? 
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Secondly,  if  the  P&Is  are  saying  they  will  not  under  the  cir- 
cumstances as  we  know  them  today,  provide  the  coverage,  who  is 
going  to  provide  that  other  than  Shoreline  who  has  been  identified 
here,  who  has  been  incorporated  or  organized  since  February  of 
this  year,  and  according  to  the  testimony,  as  I  read,  has  not  gotten 
their  reinsurance  lined  up.  So  where  is  the  benefit  to  the  American 
taxpayer  if  all  these  things  collapse? 

Ms.  Speer.  Thank  you,  Mr.  Laughlin.  I  hope  I  am  pronouncing 
that  correctly. 

Mr.  Laughlin.  That  is  good  enough. 

Ms.  Speer.  First  of  all,  to  respond  to  your  first  question,  I  don't 
feel  that  I  am  in  the  position  to  assess  what  the  options  are  for  this 
particular  company  or  the  particular  amounts  that  he  has  cited 
that  would  presumably  kick  in. 

Mr.  Laughlin.  Let  me  add,  there  are  a  lot  of  companies  it — I 
don't  represent  Mr.  Law  or  his  State.  I  thought  I  saw  something 
about  Indiana  in  here.  Just  to  clear  it  up,  I  represent  Texas  and 
I  have  companies 

Mr.  Tauzin.  And  well,  I  might  add. 

Mr.  Laughlin.  He  wants  something  out  of  me,  I  can 

tell. 

Mr.  Tauzin.  Yes,  I  do. 

Mr.  Laughlin.  But  I  have  a  lot  of  companies  operating  in  my 
area  out  of  the  Gulf  of  Mexico  that  go  to  Pittsburgh  and  Indiana 
and  all  of  those  places,  and  they  tell  me  the  same  thing  that  I  have 
read  Mr.  Law  writing  here. 

Ms.  Speer.  Well,  the  Coast  Guard  has  an  implementation  sched- 
ule that  is  designed  presumably  to  allow  these  various  options  to 
come  forward  and  get  more  specifically  ironed  out,  so  that  the  point 
I  raised  about  the  reinsurance  contract,  the  implementation  sched- 
ule allows  time  for  that  to  be  resolved. 

Secondly,  my  understanding  is  that  the  Coast  Guard  has  identi- 
fied other  options  besides  Shoreline  that  remain  possibilities,  in- 
cluding surety  bonds,  and  at  least  one  other  company.  First  Line. 
Now,  I  am  not  in  a  position  to  be  able  to  evaluate  the  adequacy 
of  those  options,  but  the  Coast  Guard  appears  to  believe  that  those 
are  viable  and  reasonable  options  that  should  be  allowed  to  go  for- 
ward. 

Mr.  Laughlin.  Let  me  take  you  down  the  coast  of  Texas  where 
in  my  district  we  have  a  very  famous  wildlife  refuge  for  the  whoop- 
ing crane,  and  the  barges  go  through  there  on  a  daily  basis  and 
have  a  wonderful  relationship  with  the  Fish  and  Wildlife  Service. 

If  we  have  an  oil  spill  there,  who  is  going  to  have  the  money 
under  your  scenario  to  clean  this  up  if  the  P&Is  are  not  going  to 
be  involved? 

And  I  put  it  to  you  this  way;  with  the  possibilities  of  others  being 
out  there,  when  today  we  are  dealing  with  the  certainty  of  the  P&I 
Clubs  and  with  its  track  record  and  with  the  owners,  and  we  have 
heard  more  than  one,  and  I  just  rely  on  Mr.  Law's  written  state- 
ment and  people  from  my  district  saying  that  with  certainty  they 
have  been  there  to  provide  the  protection — and  it  looks  to  me  like 
what  we  are  trying  to  do  is  drive  certainty  out  and  bring  possibili- 
ties in.  Which  again,  I  go  to  you  and  ask  what  is  the  benefit  to  the 
American  taxpayer,  and  to  use  your  word,  when  you  talked  about 
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the  P&Is  on  credibility,  where  is  the  credibility  for  the  possibilities 
of  Shoreline?  ,  ^  ,  .  ,       . 

Ms.  Speer.  Well,  Mr.  Laughlin,  I  would  respond  in  a  couple  ot 
ways.  First  of  all,  the  other  options  that  have  been  identified,  the 
whole  project  does  not  rest  on  Shoreline  Mutual.  There  are 

Mr.  Laughlin.  Shoreline-types,  with  no  track  record  in  this  field, 
isn't  that  true? 

Ms.  Speer.  I  am  not  qualified  to  answer  that  question. 

Mr.  Laughlin.  You  are  here  telling  us  that  is  a  good  deal  for  the 
taxpayers,  and  that  is  the  reason  I  want  to  know  where  is  the  ben- 
efit and  the  good  deal  for  the  taxpayers? 

Ms.  Speer.  Because  this  rule  provides  assurance  that  money  will 
be  available  to  clean  up  an  oil  spill  should  one  happen  near  your 
national  wildlife  refuge.  o  a    j 

Mr.  Laughlin.  Where  is  the  certainty  if  the  P&Is  are  gone?  And 
they  tell  us  they  are  gone  under  the  rules  as  we  have  them  today. 

Ms.  Speer.  The  Coast  Guard  will  not  accept  a  COFR  guarantee 
from  a  company  that  is  not  capable  of  providing  that  guarantee,  I 
would  assume. 

Mr.  Laughlin.  Where  is  Mr.  Law's  and,  my  similar-type  compa- 
nies a  thousand  miles  a  way  from  Mr.  Law's,  going  to  get  protec- 
tion to  stay  in  business  in  the  undesirable  event  that  they  have  an 
oil  spill  problem? 

Ms.  Speer.  I  would  say,  let  this  rule  go  forward.  Let  those  com- 
panies get  themselves  and  their  proposals  together  and  allow  them 
to  provide  the  kind  of  alternatives  that  the  Coast  Guard  has  ana- 
lyzed and  put  forward. 

I  understand  that  there  is  a  lot  of  concern  and  a  lot  of  fear  out 
there  that  insurance  coverage  will  not  be  available.  The  last  thing 
that  we  want  to  see  is  no  insurance  coverage  available,  because  the 
guarantee  is  the  only  way  that  we  can  be  sure  that  money  is  avail- 
able to  clean  up  and  pay  for  damages.  We  believe  that 

Mr.  Laughlin.  Guarantees  of  insurance  or  making  the  P&Is 
guarantors? 

Ms.  Speer.  COFR  guarantee  is  the— a  guarantee  that  makes  cer- 
tain that  the  money  is  available;  does  not  use  the  P&I  Clubs  be- 
cause of  their  policy  defenses.  If  you  were  to  allow  the  P&I  Club 
membership  to  be  used  as  an  option,  and  the  P&I  Clubs  exercised 
their  policy  defenses,  there  is  no  guarantee  the  money  would  be 
there. 

So  if  you  had  an  oil  spill  off  your  coast  in  that  national  wildlife 
refuge,  you  would  not  have  the  money.  The  money  would  not  be 
there  to  clean  up  the  spill,  and  that  contradicts  the  fundamental 
premise  of  OPA,  that  the  spiller  should  pay. 

Mr.  Tauzin.  Mr.  Laughlin,  we  have  about  three  minutes. 
Mr.  Gilchrest  wants  to  get  in  a  couple  of  questions. 
Mr.  Laughlin.  I  yield  back. 
Mr.  Tauzin.  Mr.  Gilchrest. 

Mr.  Gilchrest.  Mr.  Aspland,  you  made  a  comment  that — and 
then  I  am  going  to  ask  you  to  make  a  quick  statement,  because  this 
question  is  actually  for  Ms.  Speers. 

You  made  a  comment  that  the  oil  tanker  or  the  shipowners  make 
up  10  percent  of  the  P&I  Clubs. 
Mr.  Aspland.  Correct. 
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Mr.  GiLCHREST.  And  premiums  from  the  U.S.  are  15  percent  of 
what  P&I  gets  on  a  global  scale. 

Mr.  ASPLAND.  That  is  approximately  correct. 

Mr.  GiLCHREST.  But  90  percent  of  the  claims  are  directed  from 
the  United  States. 

Mr.  AsPLAND.  That  is  my  understanding. 

Mr.  GiLCHREST.  And  Ms.  Speer,  you  made  a  comment  that  P&I 
Clubs  are  controlled  by  the  member  shipowners  and  operators  who 
elect  their  directors,  and  the  notion  that  vessel  owners  and  opera- 
tors are  powerless  to  influence  the  position  of  the  Clubs  is  not  cred- 
ible. Based  on  the  fact  that  10  percent  of  the  P&I  Clubs  are  made 
up  of  shipowners 

Mr.  AsPLAND.  Tanker  owners. 

Mr.  GiLCHREST.  Tanker  owners,  you  say  it  is  not  credible  to  say 
that  the  tanker  owners  don't  have  influence  over  P&I.  Based  on 
this  statistic  from  Mr.  Aspland,  could  you  tell  us  how  that  is  still 
true? 

Ms.  Speer.  Well,  it  seems  to  me,  first  of  all,  that  a  10  percent 
ownership  is  a  substantial  ownership,  and  I  would  just  ask  does 
that  figure  include  all  of  the  vessels  that  would  be  subject  to  OPA? 
10  percent? 

Mr.  Aspland.  The  number  then  would  probably  go  down,  because 
that  is  a  worldwide  number.  It  would  go  down.  Got  to  remember 
that  all  P&I  Clubs  is  worldwide  coverage,  so  you  have  people  from 
all  different  nationalities  in  that  and  national  flags,  and  they  do 
not  necessarily  come  here.  So  when  you  have  a  call,  then  that  ap- 
plies to  everyone. 

Very  quickly,  our  insurance  rate  at  my  company  went  up  about 
two  years  ago.  It  has  absolutely  nothing  to  do  with  tankers.  It  had 
to  do  with  bulk  carriers.  And  because  of  the  losses,  we  had  to  make 
up  the  difference.  And  it  doesn't  have  anything  to  do  with  us.  And 
my  point  is  that  it  is  in  these  kinds  of  regimes,  you  have  to  look 
at  the  whole  picture.  And  to  make  a  statement  that  we  can  control 
the  Clubs,  is  an  inaccurate  statement,  we  cannot. 

Mr.  GiLCHREST.  Ms.  Speer,  do  you  disagree. 

Ms.  Speer.  Well,  I  would  say  that  certainly  the  shipowners  have 
a  substantial  say  in  the  operation  of  the  P&I  Clubs,  and  further- 
more, the  P&I  Club  option  is  again  not  the  only  option  out  there. 
There  are  other  options  that  are  available. 

Mr.  GiLCHREST.  Thank  you,  Mr.  Chairman. 

Mr.  Tauzin.  I  would  point  out  to  you,  Mr.  Gilchrest,  that  the  Re- 
publicans operate  with  more  than  10  percent  of  the  House.  I  don't 
think  you  are  satisfied  with  your  control  of  the  House  at  this  point. 

Mr.  Laughlin. 

Mr.  Laughlin.  I  wanted  to  say  to  Ms.  Speer,  I  don't  care  person- 
ally if  the  P&I  Clubs  disappear,  if  we  have  someone  to  substitute 
at  greater  benefit  to  the  American  people,  at  the  kind  of  coverage 
that  they  are  protecting,  at  the  prices  rather  than  the  reverse. 

And  I  don't  mean  to  pick  on  Shoreline.  I  don't  care  if  it  is  the 
Texas  Farm  Bureau  providing  the  insurance,  if  we  are  getting  max- 
imum coverage  and  at  lower  cost  for  the  operator,  who  in  time,  if 
we  have  a  catastrophic  event,  it  is  we,  the  citizens,  that  need  the 
coverage. 
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And  I  don't  see  the  benefit  to  we,  the  citizens,  if  we  have  double 
the  premium  costs  and  substantially  reduced  coverage  amounts. 
And  that  is  where  I  am  coming  from. 

And  if  you  want  to  be  a  part  and  we  need  to  be  a  part  of  running 
off  the  P&I  Club  operations,  so  be  it;  if  we  have  a  substitute  to  put 
in  there  that  will  provide  the  same  insurance  protection  at  a  lower 
cost. 

Mr.  Tauzin.  That  is  going  to  have  to  be  the  last  word.  We  have 
three  minutes  for  a  vote. 

I  do  want  to  thank  you  for  your  participation  and  all  of  you  for 
your  contributions  today.  We  will  be  submitting  written  questions 
to  all  of  you. 

Mr.  Bryant,  I  will  want  to  know  the  specific  reinsurers  who  have 
indicated  interest  and  their  intent  to  participate.  We  will  also  take 
those  considerations  under  advisement,  Mr.  Aspland,  as  far  as  your 
suggestions  to  the  committee. 

[The  information  may  be  found  at  end  of  hearing.] 

Mr.  Tauzin.  Thank  you  all  very  much. 

I  again  apologize.  Thanks  for  your  patience.  This  has  been  a  good 
set  of  hearings  today. 

We  appreciate  your  involvement. 

The  hearing  stands  adjourned. 

[Whereupon,  at  3:55  p.m.,  the  Subcommittee  was  adjourned;  and 
the  following  was  submitted  for  the  record:] 
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Admiral  Robert  E.  Kramek 

Commandant 
United  States  Coast  Guard 


Admiral  Robert  E.  Kramek  is  the  20th  Commandant  of  the 
United  States  Coast  Guard.  He  is  both  a  Surface  Operations 
Specialist  and  Naval  Engineer  with  extensive  service  in  all  CG 
regions  including  the  Atlantic,  Pacific,  Caribbean  and  Alaska. 

Admiral  Kramek's  previous  assignments  include  Chief  of  Staff 
of  the  U.S.  Coast  Guard  and  command  of  two  Coast  Guard 
Districts,  the  13th  District  in  the  Pacific  Northwest  and  the  7th 
District  in  the  Southeast  U.  S.  and  Caribbean.  He  has  also  com- 
manded the  Coast  Guard  Base  at  Governors  Island,  New  York; 
commanded  the  High  Endurance  Cutter  MIDGETT  and  the  Haitian 
Migration  Task  Force  where  he  led  the  interdiction  and  rescue  of 
37,000  Haitians.  At  the  same  time  he  was  also  the  Drug  Czar's 
"Coordinator  for  the  War  on  Drugs  in  the  Southeast  U.  S.  and 
Jaribbean.  He  served  as  Regional  Emergency  Transportation 
Coordinator  (RETCO)  for  the  Secretary  of  Transportation  in  the  Pacific  Northwest.  He  also  com- 
manded Maritime  Defense  Zone  sectors  Pacific  Northwest  and  Sector  7  Southeast  U.  S.  which  are 
Navy  Coastal  Defense  Commands. 


He  graduated  with  honors,  from  the  USCG  Academy  with  a  B.S.  in  Engineering  in  1961.  Admiral 
Kramek  attended  post  graduate  schools  at  the  University  of  Michigan,  Johns  Hopkins  University  and 
the  University  of  Alaska.  He  has  received  Master  of  Science  Degrees  in  Naval  Architecture  and 
Marine  Engineering,  Mechanical  Engineering  and  Engineering  Management.  He  also  attended  the 
U.S.  Naval  War  College  in  Newport,  Rl  and  graduated  with  Highest  Distinction.  Admiral  Kramek  was 
selected  for  Flag  rank  in  1986.  After  selection  for  Flag  rank  he  completed  the  "Capstone"  Program 
at  the  National  Defense  University  Institute  of  Higher  Defens^  Studies. 

The  Admiral's  awards  include  two  CG  Distinguished  Service  Medals,  two  Legion  of  Merit  awards, 
the  Meritorious  Service  Medal,  four  CG  Commendation  Medals,  the  CG  Achievement  Medal,  CG 
Unit  Commendations,  the  Meritorious  Unit  Commendation,  the  Special  Operations  Ribbon  with  silver 
star,  the  Humanitarian  Service  Medal  with  bronze  star,  and  the  Sea  Service  Ribbon  with  bronze  star. 


Admiral  Kramek  is  a  physical  fitness  enthusiast.   He  is  married  to  the  former  Patricia  Havard  of 
Washington,  DC.  They  have  four  children:  Tracy,  Joseph,  Suzanne,  and  Nancy. 
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DEPARTMENT  OF  TRANSPORTATION 
U.  S.  COAST  GUARD 
STATEMENT  OF  ADMIRAL  ROBERT  E.  KRAMEK 
ON  THE  INTERIM  FINAL  RULE  FOR  VESSEL  CERTIFICATES 
OF  FINANCIAL  RESPONSIBILITY 
BEFORE  THE 
SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGATION 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 
HOUSE  OF  REPRESENTATIVES 
JULY  21,  1994 
GOOD  MORNING,  MR.  CHAIRMAN.   IT  IS  MY  PLEASURE  TO  BE  HERE 
THIS  MORNING  TO  ADDRESS  THE  INTERIM  FINAL  RULE  FOR  CERTIFICATES 
OF  FINANCIAL  RESPONSIBILITY  ( COFRS ) .   I  AM  PLEASED  TO  REPORT  THAT 
THE  COAST  GUARD  HAS  PUBLISHED  AN  INTERIM  FINAL  RULE  IMPLEMENTING 
THE  VESSEL  FINANCIAL  RESPONSIBILITY  PROVISIONS  OF  THE  OIL 
POLLUTION  ACT  OF  1990  ( OPA  90)  AND  THE  COMPREHENSIVE 
ENVIRONMENTAL  RESPONSE,  COMPENSATION,  AND  LIABILITY  ACT  ( CERCLA ) . 
I  BELIEVE  THE  RULE  IMPLEMENTS  THE  LAW  AS  INTENDED  BY  CONGRESS  AND 
BALANCES  THE  INTERESTS  OF  UNITED  STATES  CITIZENS  AND  THE  MARITIME 
INDUSTRY.   THIS  RULE  HAS  SUPPORT  BEYOND  THE  ADMINISTRATION,  AND  I 
EXPECT  YOU  WILL  HEAR  FROM  SOME  OF  THOSE  SUPPORTERS  TODAY. 

AFTER  THE  EXXON  VALDEZ  TRAGEDY  IN  1989,  OPA  90  WAS  ENACTED 
BY  CONGRESS  AND  SIGNED  INTO  LAW  ON  AUGUST  18,  1990.   THE 
LIABILITY  AND  COMPENSATION  PROVISIONS  OF  OPA  90,  HOWEVER,  HAD 
BEEN  UNDER  DEVELOPMENT  FOR  MANY  YEARS  PRIOR  TO  THAT  DATE. 
DESPITE  OBJECTIONS  BY  THE  INTERNATIONAL  MARITIME  INDUSTRY  TO  THE 
PROPOSED  LAW'S  LIABILITY  AND  COMPENSATION  PROVISIONS,  CONGRESS 
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UNANIMOUSLY  ADOPTED  A  LIABILITY  AND  COMPENSATION  REGIME  BASED  ON 
THE  FUNDAMENTAL  PRECEPT  THAT  THE  POLLUTER  PAYS  FOR  REMOVAL  COSTS 
AND  DAMAGES.   IN  THE  CASE  OF  AN  ACCIDENTAL  SPILL,  THE  POLLUTER'S 
LIABILITY  IS  LIMITED  TO  SPECIFIED  AMOUNTS,  EXCEPT  WHERE  CERTAIN 
ACTS  OF  THE  POLLUTER  CAUSE  THE  INCIDENT  OR  WHEN  THE  POLLUTER 
FAILS  OR  REFUSES  TO  CARRY  OUT  HIS/HER  RESPONSIBILITIES  AFTER  THE 
INCIDENT.   WHERE  SUCH  ACTS  OR  FAILURES  OCCUR,  THE  POLLUTER  MAY  BE 
LIABLE  FOR  THE  FULL  COSTS  AND  DAMAGES  (SO-CALLED  UNLIMITED 
LIABILITY). 

AS  AN  ESSENTIAL  COMPONENT  OF  THIS  REGIME,  CONGRESS  RETAINED 
THE  TIME-TESTED  CONCEPT  OF  GUARANTIED  FINANCIAL  RESPONSIBILITY  UP 
TO  SPECIFIED  LIMITS,  WITH  THE  RIGHT  OF  DIRECT  ACTION.   IN 
SEPTEMBER,  1991,  THE  COAST  GUARD  PROPOSED  A  RULE  TO  IMPLEMENT  OPA 
90'S  AND  CERCLA'S  FINANCIAL  RESPONSIBILITY  MANDATES,  BUT  WAS 
IMMEDIATELY  CHALLENGED  BY  THE  INTERNATIONAL  SHIPPING  INDUSTRY  FOR 
FAILING  TO  USE  THE  RULE  TO  INSULATE  THAT  INDUSTRY  FROM  THE 
POTENTIAL  FOR  UNLIMITED  LIABILITY.   THE  INDUSTRY  DEBATE  CONTINUED 
FOR  ALMOST  THREE  MORE  YEARS,  BUT  OPA  90  WAS  NOT  ALTERED  TO 
AUTHORIZE  THE  COAST  GUARD  TO  INSULATE  THE  SHIPPING  INDUSTRY  FROM 
THE  POSSIBILITY  OF  UNLIMITED  LIABILITY.   ACCORDINGLY,  ON  JULY  1, 
1994,  THE  COAST  GUARD  PRONRJLGATED  THE  RULE.   IT  IS  THE  COAST 
GUARD'S  SINCERE  HOPE  AND  BELIEF  THAT  NOW  THAT  THE  COFR  RULE  HAS 
BEEN  ADOPTED,  RHETORIC  DESIGNED  TO  CONFUSE  FINANCIAL 
RESPONSIBILITY  WITH  UNLIMITED  LIABILITY  WILL  BE  PUT  ASIDE,  AND 
ALL  PARTIES  WILL  TURN  TO  THE  BUSINESS  OF  COMPLYING  WITH  THE  NEW 
RULE. 

THE  CONTROVERSY  SURROUNDING  THIS  RULEMAKING  ARISES  FROM  THE 
COMMINGLING  OF  TWO  SEPARATE  ISSUES:   FINANCIAL  RESPONSIBILITY  AND 
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UNLIMITED  LIABILITY.   INDUSTRY'S  DISSATISFACTION  WITH  OPA  90,  AS 
EXPRESSED  DURING  THE  RULEMAKING,  HAS  BEEN  ONE  OF  THE  MOST  WIDELY 
REPORTED  MATTERS  IN  THE  DOMESTIC  AND  INTERNATIONAL  MARITIME 
PRESS,  AND  HAS  BEEN  THE  SUBJECT  OF  INNUMERABLE  SEMINARS  AND 
CONFERENCES.   IN  THE  CONTEXT  OF  THE  RULEMAKING,  THE  CONTROVERSY 
IN  SIMPLE  TERMS  AROSE  FROM  THE  STATED  REFUSAL  OF  THE  PROTECTION 
AND  INDEMNITY  ( P&I )  CLUBS,  WHICH  ARE  COMPRISED  OF  THE  SHIPOWNERS 
THEMSELVES,  THAT  ARE  MEMBERS  OF  THE  INTERNATIONAL  GROUP  OF  P&I 
CLUBS  TO  PROVIDE  THE  INSURANCE  GUARANTIES  REQUIRED  BY  OPA  90. 
THESE  SAME  P&I  CLUBS  HAVE  PROVIDED  OIL  POLLUTION  GUARANTIES  UNDER 
U.S.  LAWS  SINCE  1970,  AND  TO  OTHER  GOVERNMENTS  UNDER 
INTERNATIONAL  TREATY  SINCE  1975.   SHIPPING  INTERESTS  STATED  THAT 
WITHOUT  P&I  CLUB  GUARANTIES,  THERE  WOULD  BE  NO  OTHER  SOURCES  FOR 
OBTAINING  FINANCIAL  RESPONSIBILITY  GUARANTIES  AND  MARITIME  TRADE 
TO  THE  UNITED  STATES  WOULD  THEREFORE  CEASE--  THE  SO-CALLED 
"TRAIN-WRECK."   TODAY  I  REITERATE  THE  COAST  GUARD'S  BELIEF  THAT 
THE  NEW  COFR  RULE  WILL  NOT  RESULT  IN  A  TRAIN-WRECK,  DESPITE  A 
VIEW  BY  SOME  IN  INDUSTRY  THAT  ONLY  A  TRAIN-WRECK  WILL  FORCE 
CONGRESS  TO  AMEND  OPA  90  OR  ABANDON  THE  POTENTIAL  FOR  UNLIMITED 
LIABILITY  IN  CASES  OF  FAULT,  IN  FAVOR  OF  THE  INTERNATIONAL 
TREATY. 

I  HAVE  APPENDED  TO  MY  STATEMENT  A  COPY  OF  THE  COAST  GUARD'S 
PRESS  RELEASE  AND  FACT  SHEET  EXPLAINING  THE  NEW  RULE.   ALLOW  ME 
TO  BRIEFLY  SUMMARIZE  IT.   THIS  RULE  IMPLEMENTS  OPA  90 'S  AND 
CERCLA'S  MANDATE  TO  PROTECT  U.S.  TAXPAYERS.   IT  DOES  THIS  BY 
ENHANCING  THE  ABILITY  OF  CLAIMANTS  TO  OBTAIN  COMPENSATION  FOR 
REMOVAL  COSTS  AND  DAMAGES  SUFFERED  AS  A  RESULT  OF  AN  OIL  SPILL  OR 
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HAZARDOUS  SUBSTANCE  RELEASE,  DIRECTLY  FROM  THE  POLLUTER  OR  THE 
POLLUTER'S  GUARANTOR.   THE  RULE  ESSENTIALLY  ADOPTS  THE  THEMES  OF 
THE  NPRM,  BUT  MAKES  A  NUMBER  OF  TECHNICAL  IMPROVEMENTS  IN 
RESPONSE  TO  COMMENTS.   IT  ENHANCES  THE  STATUTORY  PROTECTIONS 
AFFORDED  GUARANTORS.   IT  PHASES  IN  COMPLIANCE.   IT  PERMITS 
FINANCIAL  RESPONSIBILITY  TO  BE  DEMONSTRATED  THROUGH  THE  TIME- 
TESTED  METHODS  OF  SELF- INSURANCE,  GUARANTIES  OF  INSURANCE  OR 
SURETY  BONDS,  OR  FINANCIAL  GUARANTIES.   IT  ALSO  PERMITS  A 
CATCHALL  "OTHER  EVIDENCE"  GUARANTY,  AS  I  WILL  EXPLAIN  SHORTLY. 
MOST  IMPORTANTLY,  IT  PERMITS  SHIPOWNERS  AND  OPERATORS  TO  PROCURE 
FINANCIAL  RESPONSIBILITY  IN  THE  MANNER  CONTEMPLATED  BY  OPA  90 'S 
REQUIREMENTS. 

WE  HAVE  ADOPTED  AN  INTERIM  FINAL  RULE  WITH  A  REQUEST  FOR 
COMMENTS.   THE  90-DAY  COMMENT  PERIOD  CLOSES  SEPTEMBER  29TH. 
NEVERTHELESS,  AN  INTERIM  RULE  IS  STILL  A  FINAL  RULE.   COMPLIANCE 
IS  REQUIRED.   WE  SOLICITED  FURTHER  COMMENTS  FOR  FINE-TUNING  OF 
THE  TECHNICAL  ADJUSTMENTS,  IF  NECESSARY.   WE  DISCOURAGE  COMMENTS 
ON  THE  OLD  ISSUES,  WHICH  ALREADY  HAVE  BEEN  DEBATED.   THE  PURPOSE 
OF  THE  COMMENT  PERIOD  IS  TO  ENSURE  THAT  FROM  A  TECHNICAL 
STANDPOINT  THE  RULE  IS  AS  PRECISE  AND  BURDEN-FREE  AS  IT  CAN 
REASONABLY  BE. 

THE  MAJOR  COMMENTS  PROVIDED  TO  THE  COAST  GUARD  RELATED  TO 
THE  OCEAN-GOING  FLEET  PRESENTLY  INSURED  BY  THE  P&I  CLUBS.   (THE 
INLAND  AND  SMALL-VESSEL  COASTAL  FLEET  HAS  GENERALLY  BEEN  WELL- 
SERVED  BY  THE  WATER  QUALITY  INSURANCE  SYNDICATE  (WQIS),  AND  WE 
EXPECT  THAT  RELATIONSHIP  TO  CONTINUE).   AS  TO  THE  MAJOR  COMMENTS, 
THE  COAST  GUARD  REJECTED  THE  PROPOSAL  TO  ACCEPT  MEMBERSHIP  IN  A 
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P&I  CLUB  AS  A  FORM  OF  SELF- INSURANCE.   THIS  PROPOSAL  HAD  TWO 
FORMS--  ONE,  MEMBERSHIP  CONSTITUTES  AN  ASSET  IN  THE  SELF- 
INSURANCE  FORMULA;  AND  TWO,  IN  ADDITION  TO  MEMBERSHIP,  A  MEMBER 
OF  THE  P&I  CLUB  WOULD  ASSIGN  ITS  RIGHTS  UNDER  THE  POLICY  TO  THE 
OIL  SPILL  LIABILITY  TRUST  FUND  (OSLTF)  ( THE  LATTER  WAS  CALLED  THE 
"LOSS-PAYEE"  VERSION).   THE  COAST  GUARD  REJECTED  THESE  CONCEPTS 
FOR  A  NUMBER  OF  REASONS,  PRIMARILY  BECAUSE  THE  CONCEPTS  DID  NOT 
ACCORD  WITH  OPA  90.   OBVIOUSLY,  THE  AMOUNT  OF  AN  INSURANCE 
POLICY,  ESPECIALLY  AN  INDEMNITY  POLICY,  IS  NOT  AN  ASSET  UNDER  ANY 
KNOWN  ACCOUNTING  PRINCIPLES.   CLAIMANTS  WOULD  HAVE  NO  ASSURANCE 
OF  PAYMENT  SINCE  ALL  POLICY  DEFENSES,  SUCH  AS  A  MEMBER'S 
INSOLVENCY,  COULD  BE  INVOKED  BY  THE  CLUB.   THE  LOSS-PAYEE 
VARIATION  ADDED  NO  FURTHER  ASSURANCE  THAT  A  CLAIMANT,  INCLUDING 
THE  OSLTF,  WOULD  BE  PAID.   THESE  CONCEPTS  INVOLVED  NO  HINT  OF  A 
GUAfiANTY  AND  MERELY  WOULD  SHIFT  THE  BURDEN  TO  U.S.  CONSUMERS  AND 
TAXPAYERS,  THE  DIRECT  OPPOSITE  OF  CONGRESS'  INTENT  IN  OPA  90. 

ACCORDINGLY,  THE  METHODS  AVAILABLE  TO  DEMONSTRATE  FINANCIAL 
RESPONSIBILITY  ARE  THOSE  ENUMERATED  IN  THE  NPRM  —  SELF- 
INSURANCE,  INSURANCE  GUARANTIES,  SURETY  BOND  GUARANTIES,  AND 
FINANCIAL  GUARANTIES.   AT  THE  REQUEST  OF  COMMENTERS,  AN 
ADDITIONAL  AVENUE  OF  COMPLIANCE  WAS  ADDED  —  "OTHER  EVIDENCE." 
AN  OTHER  EVIDENCE  PROVIDER  IS  A  GUARANTOR  UNDER  THE  DEFINITION  IN 
OPA  90  AND,  THEREFORE,  SUBJECT  TO  DIRECT  ACTION.   A  LETTER  OF 
CREDIT  IN  THE  PROPER  FORM,  FOR  EXAMPLE,  COULD  BE  PROPOSED  AS  AN 
"OTHER  EVIDENCE"  METHOD.   THE  "OTHER  EVIDENCE"  METHOD  IS  NOT 
INTENDED  TO  MIRROR  STATE  LAWS  THAT  ALLOW  MEMBERSHIP  IN  A  Pfiil  CLUB 
TO  BE  CONSIDERED  "OTHER  EVIDENCE"  UNDER  STATE  LAW,  WITHOUT  DIRECT 
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ACTION.   STATE  LAWS  ARE  FUNDAMENTALLY  DIFFERENT  FROM  OPA  90  -- 
THEY  DO  NOT  DEFINE  A  GUARANTOR  THE  WAY  OPA  90  DOES.   MOREOVER,  IF 
A  RESPONSIBLE  PARTY  OR  INSURER  DOES  NOT  PAY,  OR  CANNOT  KEEP  ITS 
PROMISE  TO  PAY,  UNDER  STATE  LAW,  THE  STATE  KNOWS  THAT  THE  FEDERAL 
OSLTF  CAN  PROVIDE  COMPENSATION.   THE  OSLTF  HAS  NO  SIMILAR  BACK- 
UP.  ONE  STATE,  WASHINGTON,  HAS  TAKEN  AWAY  THIS  APPARENT  BENEFIT 
FOR  TANKERS  AS  IT  REQUIRES  TANKERS  UNDER  A  STATE  OIL  SPILL 
PREVENTION  PLAN  TO  ESTABLISH  COMPLIANCE  WITH  THE  FEDERAL 
FINANCIAL  RESPONSIBILITY  LAW. 

OUR  RULE  DOES  NOT  PREVENT  A  P&I  CLUB,  SHOULD  IT  ELECT  TO 
BECOME  A  FINANCIAL  RESPONSIBILITY  PROVIDER,  FROM  ISSUING  AN 
INSURANCE  GUARANTY.   ANY  ACCEPTABLE  P&I  CLUBS  WILLING  TO  EXECUTE 
THE  INSURANCE  GUARANTY  FORM  ARE  CERTAINLY  WELCOMED  AS  GUARANTORS, 
AS  THEY  HAVE  BEEN  FOR  MANY  YEARS.   WHETHER  OR  NOT  THE  CLUBS' 
PRIMARY  REINSURER,  LLOYD'S,  WILL  PERMIT  THE  CLUBS  TO  ISSUE  OPA  90 
GUARANTIES  UNDER  THE  CURRENT  REINSURANCE  CONTRACT,  I  DO  NOT  KNOW. 

AN  ISSUE  OFTEN  RAISED  IN  THE  CONTEXT  OF  THE  RULEMAKING  WAS 
THE  ASSERTION  THAT  GUARANTORS  ARE  SUBJECT  TO  UNLIMITED  LIABILITY 
AND  THEREFORE  COULD  NOT  UNDERWRITE  THIS  EXPOSURE.   THIS  IS  FALSE. 
CONGRESS  EXPLICITLY  LIMITED  A  GUARANTOR'S  LIABILITY  TO  THE  AMOUNT 
OF  THE  FINANCIAL  RESPONSIBILITY  PROVIDED  AND  NO  MORE.   FOR  THE 
PAST  24  YEARS  IN  WHICH  FINANCIAL  RESPONSIBILITY  HAS  BEEN  PROVIDED 
BY  GUARANTORS,  WE  KNOW  OF  NO  INSTANCE  IN  WHICH  THE  GUARANTOR'S 
LIMITS  HAVE  BEEN  BREACHED.   CONGRESS  BUILT  A  CASTLE  IN  THE  FORM 
OF  SECTION  1016(G)  OF  OPA  90  ENSURING  THIS  LIMIT.   THE  COAST 
GUARD  NOW  HAS  BUILT  A  MOAT  AND  A  BARBED  WIRE  FENCE  AROUND  THE 
CASTLE.   WE  BELIEVE  AMENDMENTS  MADE  TO  THE  GUARANTY  FORMS  WILL 
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REINFORCE  OPA  90 'S  CLEAR  LIMITATION  ON  A  GUARANTOR'S  LIABILITY 
AND  INCREASE  A  GUARANTOR'S  COMFORT  ZONE.   WE  HAVE  INCLUDED 
SPECIFIC  DEFENSES  REINFORCING  OPA  90 'S  PROTECTIONS  FOR 
GUARANTORS.   WE  HAVE  NOT,  OF  COURSE,  ADOPTED  THE  BROAD  RANGE  OF 
POLICY  DEFENSES  NORMALLY  AVAILABLE  TO  INSURERS  IN  THEIR 
UNDERLYING  INSURANCE  CONTRACTS.   AS  WE  HAVE  CONSISTENTLY  STATED, 
ALLOWING  THE  FULL  RANGE  OF  POLICY  DEFENSES  WOULD  MAKE  OPA  90 'S 
"POLLUTER  PAYS"  PRECEPT  RATHER  HOLLOW  AND  WOULD  PROVIDE  CLAIMANTS 
WITH  NO  ASSURANCE  OF  PAYMENT  BY  A  GUARANTOR.   COMPANIES  SUCH  AS 
WQIS,  SHORELINE,  AND  FIRST  LINE  HAVE  NOT  OBJECTED  TO  THE  NON- 
INCLUSION  OF  THESE  BROAD  POLICY  DEFENSES. 

THE  LAST  MAJOR  ASPECT  OF  THE  RULE  I'D  LIKE  TO  MENTION  IS  THE 
IMPLEMENTATION  SCHEDULE.   ALTHOUGH  THE  REGULATORY  TEXT  MAY  APPEAR 
COMPLICATED,  THE  CONCEPT  IS  SIMPLE.   SELF-PROPELLED  TANK  VESSELS 
ARE  THE  FIRST  GROUP  OF  VESSELS  FOR  WHICH  NEW  FINANCIAL 
RESPONSIBILITY  MUST  BE  DEMONSTRATED  --  BY  DECEMBER  28,  1994. 
TANK  BARGES  ARE  THE  SECOND  GROUP,  BY  JULY  1,  1995.   FINALLY,  ALL 
OTHER  VESSELS  (PASSENGER  VESSELS,  DRY  CARGO  VESSELS,  ETC.)  MUST 
COMPLY,  ON  A  STAGGERED  THREE-YEAR  BASIS,  AS  THEIR  PREEXISTING 
COFRS  EXPIRE,  BEGINNING  DECEMBER  28,  1994.   THE  RULE  WAS  MADE 
EFFECTIVE  UPON  PUBLICATION  TO  PREVENT  VESSEL  OPERATORS  IN  THIS 
LATTER  CATEGORY  FROM  RENEWING  A  COFR  EARLY  IN  ORDER  TO  EXTEND  THE 
COMPLIANCE  DATE.   HOWEVER,  NO  VESSEL  OPERATOR  IS  REQUIRED  TO 
DEMONSTRATE  FINANCIAL  RESPONSIBILITY  UNDER  THE  NEW  RULE  BEFORE 
DECEMBER  28,  1994. 

IT  HAS  BEEN  ASSERTED  THAT  THE  COAST  GUARD,  IN  ADOPTING  THIS 
RULE,  IS  IMPOSING  UNREASONABLE  AND  EXCESSIVE  COSTS  ON  INDUSTRY. 
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THE  COAST  GUARD  DOES  NOT  BELIEVE  THE  COSTS  ARE  EXCESSIVE,  AND 
MORE  IMPORTANTLY,  THE  COAST  GUARD  IS  NOT  IMPOSING  THESE  COSTS. 
SHIPOWNERS,  AFTER  LENGTHY  INTERNAL  DEBATE,  HAVE  THUS  FAR  CHOSEN 
TO  IMPOSE  THESE  COSTS  UPON  THEMSELVES,   THE  P&I  CLUBS  ARE  THE 
SHIPOWNERS,  AND  THE  MAJOR  SHIPOWNERS  ACT  AS  THE  BOARDS  OF  THE 
CLUBS  AND  VOTE  THE  DECISIONS  FOR  THE  CLUBS.   SHIPOWNERS  CONFIRMED 
TO  THE  COAST  GUARD  RULEMAKING  DOCKET  THAT,  THUS  FAR,  THEY  SUPPORT 
THE  DECISIONS  TAKEN  BY  THEIR  BOARDS  THAT  THE  CLUBS  SHOULD  NOT 
PROVIDE  THE  INSURANCE  GUARANTIES  TO  THE  COAST  GUARD.   CLEARLY,  IF 
THESE  SHIPOWNERS  DO  NOT  WISH  TO  INCUR  THE  ADDITIONAL  COSTS  OF 
PURCHASING  FINANCIAL  RESPONSIBILITY  GUARANTIES  FROM  COMMERCIAL 
SOURCES,  THEY  CAN  DIRECT  THEIR  CLUBS  TO  ISSUE  THE  GUARANTIES, 
PRESUMABLY  AT  LESS  COST  THAN  FROM  THE  ALTERNATIVE  COMMERCIAL 
SOURCES . 

WHAT  MIGHT  THESE  COSTS  BE?   IF  THE  CLUBS  DO  NOT  PROVIDE  THE 
GUARANTIES  --  AND  THAT  IS  THE  ASSUMPTION  UPON  WHICH  OUR  DECISIONS 
HAVE  BEEN  BASED  —  WE  EXPECT  A  NUMBER  OF  ALTERNATIVE 
POSSIBILITIES  TO  EMERGE.   WITH  RESPECT  TO  THE  OCEAN-GOING  FLEET, 
TWO  NEW  INSURANCE  COMPANIES  ARE  EMERGING--  SHORELINE,  AN 
INDEPENDENT  MUTUAL  CLUB,  AND  FIRST  LINE,  AN  INSURANCE  COMPANY. 
NEITHER  OF  THESE  COMPANIES  HAS  YET  BEEN  DEEMED  ACCEPTABLE  BY  THE 
COAST  GUARD,  BUT  WE  EXPECT  THEY  BOTH  WILL  BE  SEEKING  APPROVAL 
VERY  SOON.   THERE  MAY  BE  OTHER  INSURANCE  COMPANIES  DEVELOPING 
PLANS  TO  OFFER  INSURANCE  GUARANTIES  FOR  THE  OCEAN-GOING  FLEET. 
SURETY  UNDERWRITERS  ARE  EXPECTED  TO  OFFER  SURETY  BOND  GUARANTIES. 
THE  DOCKET  CONTAINS  COMMENTS  FROM  ONE  SURETY  BROKER  REPRESENTING 
UNDERWRITERS  WITH  A  COMBINED  TREASURY-APPROVED  UNDERWRITING 
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CAPACITY  EXCEEDING  $1  BILLION,  WELL  IN  EXCESS  OF  THE  LARGEST 
AMOUNT  OF  FINANCIAL  RESPONSIBILITY  REQUIRED.   WE  RECENTLY  WERE 
MADE  AWARE  OF  ANOTHER  WELL-KNOWN  BROKERING  COMPANY  MARKETING 
SURETY  BONDS  AS  WELL,  AND  THERE  ARE  LIKELY  TO  BE  OTHERS. 

ANOTHER  AVENUE  FOR  DEMONSTRATING  FINANCIAL  RESPONSIBILITY  IS 
SELF- INSURANCE,   THE  SELF-INSURANCE  CRITERIA  ARE  THE  SAME  AS 
PROPOSED  AND  AS  HAVE  EXISTED  SINCE  THE  BEGINNING  OF  THIS  PROGRAM. 
TANGIBLE  U.S.  ASSETS  ARE  REQUIRED  —  ASSETS  LOCATED  AWAY  FROM  THE 
JURISDICTION  OF  THE  UNITED  STATES'  COURTS  CANNOT  BE  USED  IN  THE 
NET  WORTH  AND  WORKING  CAPITAL  CALCULATIONS.   WE  HAVE  HEARD  THAT 
COMPANIES  ARE  SERIOUSLY  CONSIDERING  THIS  METHOD,  AND  THE  AMERICAN 
PETROLEUM  INSTITUTE  REPORTED  TO  SECRETARY  PENA  THAT  MAJOR  OIL 
COMPANIES  COULD  ADOPT  ACCEPTABLE  SELF- INSURANCE  ARRANGEMENTS. 
THIS  SELF- INSURANCE  COULD  BE  USED  TO  PROVIDE  FINANCIAL 
RESPONSIBILITY  FOR  BOTH  OWNED  VESSELS  AND  BAREBOAT  CHARTERED 
VESSELS  WITHIN  A  COMPANY'S  FLEET. 

SO,  IF  THE  P&I  CLUBS  DO  NOT  PROVIDE  GUARANTIES,  WE  EXPECT  A 
MIX  OF  ALTERNATIVE  OPPORTUNITIES.   THE  COAST  GUARD  HAS  NOT  BASED 
ITS  DECISION  ON  THE  EXPECTATION  THEY  WILL  ALL  MATURE.   MARKET- 
BASED  FACTORS  WILL  DICTATE  WHICH  OF  THESE  WILL  BE  USED. 

IT  IS  DIFFICULT  TO  PREDICT  THE  COST  OF  COMMERCIAL 
GUARANTIES.   UNTIL  THE  RULE  WAS  PROMULGATED,  POTENTIAL  GUARANTORS 
WERE  UNABLE  TO  FIRM  UP  PREMIUM  REQUIREMENTS.   NEVERTHELESS,  THE 
COAST  GUARD  IN  ITS  REGULATORY  IMPACT  ANALYSIS  (RIA),  STRICTLY  FOR 
HYPOTHETICAL  ANALYSIS,  USED  A  WORST-CASE  COST  SCENARIO,  IN  WHICH 
THE  COST  OF  GUARANTIES  WAS  SEVEN  TIMES  THE  COST  OF  THE  P&I  CLUBS' 
OPA  90  SURCHARGE.   WE  BELIEVE  THIS  ESTIMATE  WILL  FAR  EXCEED  THE 


82 


ACTUAL  COST.   EVEN  THIS  GROSS  OVERESTIMATION  TRANSLATES  TO  LESS 
THAN  TWO-FIFTHS  OF  ONE  CENT  PER  GALLON  OF  GASOLINE  AT  THE  PUMP. 
IT  IS  EXPECTED  THAT  THESE  POLLUTION  INSURANCE  COSTS  WILL  BE  A 
COMPONENT  OF  WORLDSCALE  AND  PASSED  ON  DOWN  THE  CONSUMPTION  CHAIN. 

A  RECENT  ARTICLE  REPORTING  ON  THE  PROPOSED  COSTS  OF 
SHORELINE 'S  INSURANCE  GUARANTIES  CONFIRMS  OUR  ASSUMPTIONS. 
SHORELINE 'S  REPORTED  COSTS,  FROM  19  CENTS  PER  DEADWEIGHT  TON  FOR 
SOME  TANKERS  TO  76  CENTS  FOR  OLDER  TANKERS,  IS  WELL  BELOW  THE 
WORST-CASE  ESTIMATE  IN  OUR  RIA.   THE  PREMIUMS  FOR  NON-TANK 
VESSELS  ARE  EXPECTED  TO  BE  FAR  LESS.   WE  HAVE  HEARD  REPORTS  THAT 
SURETY  BONDS  WILL  COST  ABOUT  ONE-HALF  OF  ONE  PERCENT  TO  ONE 
PERCENT  OF  THE  BOND  AMOUNT.   THE  ONLY  COST  OF  SELF- INSURANCE  AND 
FINANCIAL  GUARANTIES  IS  THE  COST  OF  MAINTAINING  INDEPENDENTLY 
AUDITED  FINANCIAL  STATEMENTS.   SO,  ALTHOUGH  THERE  MAY  BE  COSTS, 
THESE  COSTS  ARE  NOT  CONSIDERED  EXCESSIVE,  AND  ARE  COSTS  THE 
SHIPOWNERS  THEMSELVES  HAVE  DECIDED  TO  INCUR. 

AS  TO  POSSIBLE  COSTS  TO  THE  INLAND  AND  SMALL-VESSEL  COASTAL 
FLEET,  I  NOTED  BEFORE  THAT  THIS  "BROWN-WATER"  FLEET  HAS  BEEN 
WELL-SERVED  BY  WQIS.   WQIS  CURRENTLY  PROVIDES  THIS  FLEET  WITH 
STRAIGHT  LIABILITY  INSURANCE  (THAT  IS,  NOT  INDEMNITY  COVERAGE) 
INCLUDING  LIABILITY  FOR  OPA  90  COSTS  AND  DAMAGES  AT  OPA  90 'S 
LIMITS  OF  LIABILITY.   WE  EXPECT  WQIS  TO  BE  ABLE  TO  CONTINUE  TO 
PROVIDE  THE  INSURANCE  GUARANTIES  UNDER  THE  NEW  RULE.   IF  WQIS  HAS 
TO  RAISE  PREMIUMS  BECAUSE  OF  OPA  90,  ALL  OF  THIS  FLEET'S 
OPERATORS  LIKELY  WILL  BE  AFFECTED  AND  THERE  WILL  BE  A  LEVEL 
PLAYING  FIELD. 

OUR  RULE  DOES  NOT  ADOPT  THE  PROPOSED  MANDATORY  EXCESS 
INSURANCE  FACILITY  (MEIF).   THE  MEIF  WAS  CONCEIVED  BY  A  GROUP  OF 
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INTERNATIONAL  SHIPOWNERS  CONCERNED  ABOUT  THEIR  EXPOSURE  TO 
POTENTIAL  UNLIMITED  LIABILITY.   MOST  OF  THESE  SHIPOWNERS 
ROUTINELY  CARRY  $700  MILLION  OF  OIL  POLLUTION  INSURANCE,  AND  SOME 
OBTAIN  MORE,  PERHAPS  FOR  A  TOTAL  OF  $1  BILLION.   GIVEN  THE 
MEASURE  OF  COSTS  AND  DAMAGES  IN  THE  EXXON  VALDEZ  CASE,  THESE 
SHIPOWNERS  FEAR  THEY  ARE  OPERATING  UNDERINSURED.   ACCORDINGLY, 
THEY  PROPOSED  THE  CREATION  OF  THE  MEIF  AS  A  MEANS  OF  OBTAINING 
HIGHER  LEVELS  OF  INSURANCE  --  AT  LEAST  ANOTHER  BILLION  OR  TWO  -- 
NOT  GENERALLY  AVAILABLE  IN  THE  COMMERCIAL  MARKETPLACE. 
SECONDARILY,  THE  MEIF  MIGHT  SERVE  AS  A  COFR  GUARANTOR  IN 
COMPETITION  WITH  COMMERCIAL  GUARANTIES.   THE  MEIF  REQUIRES 
LEGISLATION.   THERE  ARE  MANY  UNANSWERED  QUESTIONS;  THIS  IS 
NECESSARILY  A  LONG-TERM  EFFORT.   HENCE,  THE  COAST  GUARD  REJECTED 
THE  MEIF  AS  A  SOLUTION  TO  THE  PRESENT  COFR  MATTER,  ESPECIALLY 
SINCE  OTHER  COMMERCIAL  ALTERNATIVES  WOULD  BE  MADE  AVAILABLE  AND 
THIS  RULEMAKING  STARTED  IN  1991.   NEVERTHELESS,  THE  COAST  GUARD 
BELIEVES  THAT  THE  CONCERNS  OF  THE  MEIF  PROPONENTS  SHOULD  BE 
STUDIED  FURTHER,  AND  THE  COAST  GUARD  HAS  COMMITTED  ITSELF  TO 
CONTINUE  EXAMINING  THIS  PROPOSAL. 

MR.  CHAIRMAN,  THE  ADMINISTPJlTION  HAS  DELIBERATED  A  LONG  TIME 
BECAUSE  WE  WANTED  TO  BE  SURE  WE  WERE  DO^NG  THE  RIGHT  THING,  AND 
NOT  UNREASONABLY  PREJUDICING  INDUSTRY.   WE  ALSO  WANTED  TO  ASSURE 
OURSELVES  THAT  WE  DID  NOT  STRAY  FROM  CONGRESS'  MANDATE  IN  OPA  90. 
AS  TIME  PASSES,  WE  ARE  MORE  CONFIDENT  THAN  EVER  THAT  WE  HAVE  MADE 
THE  RIGHT  DECISIONS,  AND  OUR  FAITH  IN  THE  COMMERCIAL  MARKET  PLACE 
HAS  BEEN  REINFORCED.   IN  THE  TIME  SINCE  PUBLICATION  EARLY  THIS 
MONTH,  WE  HAVE  BEEN  ENCOURAGED  BY  THE  RESPONSE  TO  OUR  RULE.   WE 


11 


84 


HAVE  TALKED  WITH  AND  BRIEFED  NUMEROUS  INDIVIDUALS  AND  GROUPS, 
INCLUDING  THE  STAFFS  OF  THE  RELEVANT  CONGRESSIONAL  COMMITTEES. 
WE  HAVE  AN  OPEN  DOOR.   THE  DEPARTMENT  OF  TRANSPORTATION  IS 
COMMITTED  TO  ENSURING  THE  PUBLIC  UNDERSTANDS  THE  RULE.   WE  DON'T 
WANT  THE  PUBLIC  OPERATING  ON  RUMOR  AS  IT  HAS  SINCE  1991.   I  AM 
PROUD  OF  THIS  RULE.   IT  HAS  BEEN  ONE  OF  THE  COAST  GUARD'S  MOST 
WIDELY  DEBATED  AND  EXAMINED  RULES.   I  NOW  LOOK  FORWARD  TO  ITS 
IMPLEMENTATION. 

THANK  YOU  FOR  THE  OPPORTUNITY  TO  SHARE  THIS  INFORMATION  WITH 
YOU.   I  WILL  BE  HAPPY  TO  RESPOND  TO  ANY  QUESTIONS  THAT  YOU  OR 
OTHER  MEMBERS  OF  THE  COMMITTEE  MAY  HAVE. 
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COAST  GUARD  COMMANDANT  ANNOUNCES 
VESSEL  FINANCIAL  RESPONSIBILITY  RULE 

Admiral  Robert  E.  Kramek,  the  Commandant  of  the  U.S.  Coast  Guard, 
announced  the  issuance  of  the  long-awaited  Certificate  of 
Financial  Responsibility  (COFR)  rule,  which  specifies  what  types 
of  evidence  vessel  owners  and  operators  must  submit  to  the  Coast 
Guard  to  demonstrate  the  ability  to  pay  damages  and  removal  costs 
in  the  event  of  oil  or  hazardous  substance  spills.   The  COFR  rule 
Implements  portions  of  the  Oil  Pollution  Act  of  1990  (OPA  90)  and 
the  Comprehensive  Environmental  Response,  Compensation  and 
Liability  Act  (Superfund),  both  of  which  require  vessel  owners 
and  operators  to  present  "evidence  of  financial  responsibility" 
of  their  ability  to  pay  up  to  the  limits  specified  in  each  law. 
OPA  90,  which  concerns  discharges  of  oil,  was  enacted  partly  in 
response  to  the  EXXON  VRLDEZ   incident.   Superfund  deals  with 
releases  of  hazardous  substances  other  than  oil.   This  rule  was 
approved  by  the  Secretary  of  Transportation  and  the  Office  of 
Management  and  Budget. 

The  administrative  process  of  developing  the  COFR  rule  has  been 
carefully  watched  and  commented  on  by  International  shipping 
interests,  who  have  voiced  concern  over  the  financial 
responsibility  and  liability  aspects  of  OPA  90.   The  new  • 
financial  responsibility  requirements  draw  heavily  frost  the 
original  September  1991  rulemaking  proposal,  but  the  Coast  Guard 
has  made  a  number  of  technical  and  implementation  schedule 
changes  in  response  to  Industry  comments.   Shipowners  and 
operators  will  be  allowed  to  demonstrate  financial  responsibility 
through  types  of  self-insurance  that  require  tangible  assets,  as 
well  as  insurance  guaranties  and  surety  bond  guaranties. 
However,  the  Coast  Guard  has  not  adopted  various  maritime 
industry  proposals  to  allow  the  use  of  membership  in  shipowner 
associations  (known  as  P&I  Clubs)  as  self -insurance  without 
tangible  assets. 

Several  shipowners'  organizations  proposed  the  creation  of  a 
Mandatory  Excess  Insurance  Facility  (MEIF),  which  would  provide 
high  levels  of  liability  coverage  as  well  as  serve  as  a  guarantor 
for  the  purpose  of  providing  COFR  coverage.   This  proposal  was 
not  accepted  by  the  Coast  Guard  because  it  would  require 
substantial  legislation.   However,  even  though  it  involves 
primarily  non-COFR-related  Issues,  Admiral  Kramek  has  recommended 
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that  the  concept  be  further  considered  as  a  means  of  addressing 
shipowners '  concerns  about  their  inability  to  purchase  raulti- 
billion  dollar  levels  of  oil  pollution  liability  coverage  in  the 
conunercial  market.   That  amount  of  insurance  far  exceeds  any 
COFR-related  financial  responsibility  requirements. 

Insuriars  and  other  providers  of  financial  responsibility  (called 
guarantors)  will  be  subject  to  direct  action  from  claimants,  as 
provided  in  OPA  90.   However,  the  rule  restates  and  reinforces 
OPA  90 's  provision  that  a  guarantor's  liability  under  direct 
action  is  strictly  limited  to  the  amount  of  the  guaranty 
provided.   A  guarantor  is,  by  law,  not  subject  to  unlimited 
liability. 

The  Coast  Guard  also  prepared  a  final  Regulatory  Impact  Analysis 
(RIA).   The  RIA  concludes  that  the  rule  will  not  cause  severe 
economic  disruption  (a  "train-wreck").   Even  if  shipowners 
continue  to  prohibit  their  P&I  Clubs  from  providing  the  OPA  90 
financial  responsibility  guaranties,  commercial  sources  say  they 
will  make  the  guaranties  available. 

Although  the  rule  is  effective  upon  publication,  the  Coast  Guard 
is  allowing  90  days  for  comments,  particularly  on  the  changes 
made  from  the  September  1991  proposal.   After  reviewing  all 
comments  and  making  necessary  changes,  the  Coast  Guard  will 
publish  a  final  rule. 

An  implementation  schedule  that  allows  a  non-disruptive 
transition  to  compliance  with  the  new  rule  has  been  provided. 
Self-propelled  tank  vessels  generally  will  be  the  first  category 
of  vessels  required  to  comply  with  the  new  rule,  by  December  28, 
1994.   Tank  barges  must  be  in  compliance  by  July  1,  1995.   Non- 
tank  vessels  must  comply  when  their  existing  COFRs  expire, 
beginning  December  28,  1994. 

Further  questions  concerning  vessel  financial  responsibility  may 
be  directed  to  the  Coast  Guard's  National  Pollution  Funds  Center 
at  (703)235-4709. 
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U.S.O«portm*nt 
of  Tronsportotion 


unit.d  stat.s     /  /^S  National  Pollution  Funds  Center 

Coast  Guard       ■'  ' 


June  30, 1994 

VESSEL  CERTIFICATES  OF   FINANCIAL   RESPONSIBILITY    (COFRS) 
INTERIM  RULE   FACT   SHEET 

1.  PURPOSE 

The  purpose  of  this  fact  sheet  is  to  elaborate  on  the  COFR  rule 
to  be  published  In  the  Federal  Register  on  1  July  1994. 

2.  RULE  HISTORY 

Oil  Pollution  Act  of  1990  (OPA  90)  enacted  18  August  1990 

COFR  NPRM  published  26  September  1991 

Extended  comment  period  closed  24  January  1992 

Preliminary  Regulatory  Impact  Analysis  announced  21  July  1993 

Comment  period  on  PRIA  closed  20  September  1993 

Interim  Rule  published  1  July  1994 

Comment  period  closes  29  Septeaber  1994 

Final  RIA  announced  1  July  1994 

3.  WHAT  DOES  THE  RULE  REQUIRE? 

The  rule  requires  a  vessel  operator  basically  to  do  the  same 
thing  it  has  been  doing  since  1970 —  submit  to  the  Coast  Guard 
evidence  that  it  is  capable  of  paying  for  costs  of  an  oil  or 
hazardous  substance  spill  emanating  from  its  vessel.   This  is 
ordinarily  done  by  submitting  to  the  Coast  Guard  an  insurance 
guaranty  form,  but  some  operators  prefer  a  surety  bond  guaranty 
form  or  self-insurance.   If  an  oil  or  a  hazardous  substance  spill 
occurs,  and  the  responsible  party  does  not  pay,  then  the  Insurer 
or  other  financial  responsibility  provider  (known  as  a  guarantor) 
will  have  to  pay  costs  and  damages  up  to  the  limits  specified  In 
its  guaranty. 

4.  WHAT  IS  THE  RULE  DESIGNED  TO  ACHIEVE? 

The  rule  is  designed  to  implement  Congress'  Intent  that  a 
responsible  party  (rather  than  U.S.  consumers  and  taxpayers)  pays 
promptly  and  with  assurance  for  removal  costs  and  damages 
resulting  from  an  oil  or  a  hazardous  substance  spill. 

5.  ARE    OPA   90 'S    FINANCIAL  RESPONSIBILITY   REQUIREMENTS   DIFFERENT 
FROM    PREVIOUS    LAWS? 

The  financial  responsibility  mechanics  are  essentially  the  same 
as  they  have  been  since  1970.   OPA  90  increased  the  limits  of 
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liability  for  an  accidental  spill  and  made  It  more  likely  that  a 
responsible  party  would  pay  for  total  costs  and  damages  resulting 
from  an  oil  spill  caused  by  the  responsible  party's  fault. 
However,  OPA  90  does  not  expose  the  guarantor  to  this  unlimited 
liability.   OPA  90  also  broadens  the  tyi>es  of  damages  for  which  a 
responsible  party  and  its  guarantor  may  be  liable.   Among  these 
are  natural  resources  damages.   Similar  to  pollution  laws  in 
other  countries  around  the  world,  OPA  90  (like  the  Outer 
Continental  Shelf  Lands  Act  and  the  Trans-Alaska  Pipeline 
Authorization  Act)  allows  any  person  suffering  damage  to  be  a 
claimant  directly  against  the  responsible  party  or  guarantor. 

6.  DOES  OPA  90  PREEMPT  STATE  LAWS? 

Just  like  all  pre-OPA  90  pollution  laws,  OPA  90  leaves  Intact  all 
state  oil  spill  liability  and  compensation  laws.   Moreover,  OPA 
90  provides  that  in  an  action  under  state  (or  Federal)  law, 
shipowners  may  not  avail  themselves  of  the  protections  afforded 
by  the  Limitation  of  Liability  Act.   That  Act  allows  a  shipowi^er 
to  limit  liability  to  the  value  of  the  vessel,  plus  any  earned 
freight  money,  often  a  very  small,  and  sometimes  non-existent, 
amount . 

7.  WHEN  MUST  VESSEL  OWNERS  AND  OPERATORS  COMPLY  WITH  THE  NEW 
RULE? 

The  compliance  for  a  vessel  depends  on  its  type:   self-propelled 
tank  vessel;  non-self-propelled  tank  vessel;  and  all  other 
vessels. 

Self-propelled  Tank  Vessels:   Tank  vessels  must  demonstrate 
financial  responsibility  under  the  new  rule  by  28  December  1994. 
This  means  that  either  a  new  Insurance  guaranty  form  or  other 
acceptable  evidence  of  financial  responsibility  must  be  filed 
with  the  NPFC  by  this  date.  Assuming  acceptable  evidence  of 
financial  responsibility  is  filed  by  this  date,  the  preexisting 
COFR  may  continue  to  be  carried  aboard  a  vessel  until  28  December 
1995,  by  which  time  a  new  application  must  have  been  filed  and  a 
new  COFR  obtained  and  placed  aboard  the  vessel. 

Non-self-propelled  Tank  Vessels  (barges^;   Barges  must  file  new 
applications  and  new  financial  responsibility  guaranties,  and 
obtain  new  COFRs  by  1  July  1995. 

^11  Other  Vessels;   All  other  vessels  are  required  to  file  new 
applications  and  evidence  of  financial  responsibility,  and  obtain 
new  COFRs,  before  the  preexisting  COFR  for  that  vessel  operator 
expires.   Thus,  some  vessel  operators  may  be  required  to  obtain 
new  COFRs  as  early  as  28  Decetnber  1994  and  others  as  late  as  28 
December  1997. 

8.   WHAT  TYPES  OF  FINANCIAL  RESPONSIBILITY  WILL  BE  ACCEPTED? 

Financial  responsibility  may  be  in  the  form  of  an  Insurance 
guaranty,  a  surety  bond  guaranty,  a  financial  guaranty,  self- 
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insurance,  or  by  obtaining  NPFC  approval  of  some  other  evidence 
that  meets  the  requirements  of  the  new  rule.  Other  evidence 
could  be  a  specialized  letter  of  credit,  for  example.  Any 
provider  of  "other  evidence"  is  considered  a  guarantor. 

Except  for  the  "other  evidence"  method,  the  other  methods  are 
essentially  as  proposed  in  the  NPRM. 

9.  WHAT  C3IANGES  WERE  MADE  TO  THE  NPRM7 

There  were  several  improvements  of  a  technical  nature  suggested 
by  commenters  and  these  have  been  incorporated  into  the  new  rule. 
Some  of  the  more  significant  changes  are:   the  guaranty  forms 
have  been  amended  to  state  clearly  the  defenses  that  will  be 
allowed  guarantors  (the  defenses  are  designed  to  reinforce  OPA 
90 's  explicit  provision  that  a  guarantor  cannot  be  held  liable 
for  more  than  the  amount  of  financial  responsibility  provided);  a 
defense  that  the  guaranty  provided  to  the  Coast  Guard  does  not 
serve  as  a  guaranty  under  state  law,  without  the  guarantor's  ^ 
permission,  has  been  created;  and  a  co-subscribing  guarantor  may 
choose  to  subscribe  to  a  limited  participation  in  a  guaranty, 
altering  the  guarantors'  joint  and  several  liability  in 
preexisting  financial  responsibility  undertakings. 

10.  WHY  DID  XT  TAKE  FOUR  YEARS  TO  ADOPT  THIS  RULE? 

The  international  vessel  owning  and  operating  community,  directly 
and  through  their  P&I  Clubs,  and  Lloyd's  of  London,  an  insurer 
and  principal  reinsurer  of  the  Pfil  Clubs,  strenuously  objected  to 
OPA  90 's  inclusion  of  potential  unlimited  liability  for  those 
who,  through  their  own  fault,  caused  oil  spills  in  U.S.  waters. 
The  Clubs,  at  the  direction  of  their  vessel  owner  members,  stated 
they  would  not  to  issue  the  financial  responsibility  guaranties 
required  by  OPA  90,  despite  their  issuing  similar  guaranties  to 
other  governments  pursuant  to  the  1969  Civil  Liability 
Convention,  and  to  the  United  States  under  various  pre-OPA  90 
laws.   This  refusal  raised  the  spectre  that  these  very  same 
vessel  owners  and  operators  would  not  obtain  guaranties,  and 
would  thereby  be  precluded  from  lawfully  trading  to  the  United 
States.   This  threatened  "train  wreck"  caused  the  Coast  Guard  and 
two  Administrations  to  proceed  cautiously,  looking  at  every 
possible  option,  while  at  the  same  time  endeavoring  to  preserve 
Congress'  intent  that  the  polluter  pay  for  removal  costs  and 
damages.   The  Preliminary  Regulatory  Impact  Analysis  the  Coast 
Guard  issued  last  summer  elicited  a  number  of  important  comments 
that  supported  the  Coast  Guard's  belief  that  a  train  wreck  simply 
would  not  occur  if  the  proposed  rule  was  adopted.   The  comments 
to  the  docket  revealed  that  alternative  (commercial)  sources  of 
financial  responsibility  guaranties  would  be  available  if  the 
international  vessel  owning  and  operating  community  persisted  in 
refusing  to  issue  its  own  guaranties  through  their  P&I  Clubs. 
Having  satisfied  itself  that  commercial  alternatives  would  be 
available,  and  that  the  proposed  approach  best  fulfills 
Congressional  intent,  the  Coast  Guard  proceeded  with  development 
of  this  rule.- 
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11.  WHO  IS  K   GUIlRANTOR? 

A  guarantor  Is  any  entity  that  provides  evidence  of  financial 
responsibility  on  behalf  of  a  responsible  party.   Examples  are  an 
Insurance  company  that  executes  the  insurance  guaranty  form 
appended  to  the  interim  COFR  rule,  or  a  surety  company  that 
executes  the  surety  bond  guaranty  form  appended  to  the  interim 
rule. 

12.  ARE   GUARANTORS   SUBJECT   TO  UNLIMITED   LIABILITY? 

No.   Section  1016(g)  of  OPA  90,  as  did  previous  pollution  laws, 
explicitly  states  that  a  guarantor's  liability  is  limited  to  the 
amount  of  the  financial  responsibility  provided  a  responsible 
party.   The  COFR  rule  restates  this  principle,  and,  in  addition, 
the  guaranty  forms  appended  to  the  rule  make  this  limitation  a 
defense. 

13.  WHO  IS  SUBJECT  TO  DIRECT  ACTION? 

A  person  (such  as  an  insurer  or  surety  company)  that  agrees  to 
act  as  a  guarantor  is  subject  to  direct  action.  A  responsible 
party  is  also  subject  to  suit  to  recover  costs  and  damages  from 
an  oil  spill  or  hazardous  substance  release. 

14.  CAN  A  P&I  CLUB  OR  OTHER  ENTITY  PROVIDE  EVIDENCE  OF  FINANCIAL 
RESPONSIBILITY  AND  NOT  BE  A  GUARANTOR? 

No,  If  the  Club  or  other  entity  executes  the  insurance  or  other 
guaranty  fom.   On  the  other  hand,  an  entity  acting  as  a 
'reinsurer  of  another  entity  that  executes  the  insurance  or  other 
guaranty  form  would  not  be  a  guarantor.   No  one  becomes  a 
financial  responsibility  provider  (guarantor)  under  the  interim 
rule  without  executing  a  guaranty  form.   Therefore,  there  can  be 
no  "cut-through"  to  a  reinsurer  solely  because  of  the  guaranty 
provided  by  the  direct  insurer. 

15.  WHERE  CAN  OWNERS  AND  OPERATORS  OBTAIN  GUARANTIES? 

Guaranties  may  be  obtained  from  insurers,    sureties  and  other 
persons  deemed  acceptable  by  the  Coast  Guard.      Established  marine 
insurance  brokers  are  aware  of  the  identities  of  these  companies. 
Many  of  these  companies  provided  comments  to  the  official  Coast 
Guard  docket. 

16.  WHAT  ARE  THE  NAMES  OF  ACCEPTABLE  INSURANCE  COMPANIES  OTHER 
THAN  THE  P&I  CLUBS? 

There  are  a  number  of  insurance  companies  acceptable  for  purposes 
of  providing  guaranties  under  the  preexisting  financial 
responsibility  rules.  The  Coast  Guerd  does  not  know  specifically 
which  of  these  companies  will  offer  OPA  90/CERCLA  guaranties.  Up 
to  now  the  major  guarantors  have  been  the  Water  Quality  Insurance 
Syndicate  in  New  York  City  and  the  international  Ptl  Clubs.   The 
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comments  to  the  regulatory  docket  contain  letters  from  at  least 
two  new  commercial  entitles.  Shoreline  Mutual  and  First  Line, 
that  may  offer  Insurance  guaranties.  There  are  also  letters  from 
surety  companies  indicating  a  willingness  to  provide  surety  bond 
guaranties. 

17.  HAVE  SHORELINE  AND  FIRST  LINE  BEEN  APPROVED  BY  THE  COAST 
GUARD? 

No.   Neither  of  these  companies  has  submitted  a  formal  request  to 
the  Coast  Guard  in  order  to  be  fotind  acceptable.   However,  based 
on  the  comments  to  the  regulatory  docket,  we  expect. that  these, 
and  possibly  other  companies,  will  seek  Coast  Guard 
determinations  of  acceptability  soon. 

18.  WHAT  WILL  BE  THE  COST  OF  GUARANTIES  FROM  NEW  COMPANIES  SUCH 
AS  SHORELINE  OR  FIRST  LINE? 

The  Coast  Guard  is  not  yet  privy  to  the  actual  premiums  or 
"calls"  these  companies  will  charge  owners  and  operators.   The 
cost  of  these  guaranties  for  non-tank  vessels  will,  of  course,  be 
less  than  for  tank  vessels.   For  tank  vessels,  the  Regulatory 
Impact  Analysis  concludes  that  the  premiums  are  expected  to 
result  in  costs  to  the  ultimate  consumer  of  a  gallon  of  refined 
product  of,  at  most,  two-fifths  of  one  cent. 

19.  WHAT  CAN  AN  OWNER  OR  OPERATOR  DO  IF  IT  CANNOT  OBTAIN  AN 
INSURANCE  GUARANTY  OR  A  SURETY  BOND  GUARANTY? 

If  that  the  owner/operator  is  unable  to  self -insure  or  obtain  a 
financial  guaranty  from  a  parent  or  affiliated  company,  or  some 
other  company,  the  vessel  may  not  operate  in  U.S.  waters. 
However,  we  expect  that  an  owner  or  operator  of  a  good  quality 
vessel  will  be  able  to  obtain  either  an  insurance  or  surety  bond 
guaranty. 

20.  WHY  WON'T  THE  P&I  CLUBS  ISSUE  THE  GUARANTIES? 

The  Clubs  have  expressed  reasons  why  they  won't  provide  the 
guaranties,  none  of  which  are  convincing  to  the  Coast  Guard.  The 
Coast  Guard  does  not  understand,  for  example,  why  the  Club 
members  would  prefer  to  pay  additional  premiums  to  obtain 
insurance  guaranties  from  commercial  insurers  rather  than  having 
their  own  Clubs  provide  these  guaranties,  presumably  at  far  less 
cost.   Whatever  the  reason,  this  is  a  business  decision  in  the 
.  hands  of  the  shipowners  themselves. 

21.  WHY  WON'T  THE  COAST  GUARD  ALLOW  MEMBERSHIP  IN  A   P&I  CLUB, 
MAKING  THE  OIL  SPILL  LIABILITY  TRUST  FUND  A  LOSS-PAYEE,  TO  BE 

CONSIDERED  SELF-INSURANCE? 

A  P&I  Club  policy  is  indemnity  insurance,  not  self-insurance. 
Neither  Generally  Accepted  Accounting  Principles  (GAAP)  nor  any 
other  accounting  rules  permit  the  face  value  of  an  insurance 
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policy  to  be  counted  as  ah  asset  in  a  net  worth  determination. 
This  is  because  there  can  be  no  self-insurance  without  assets  set 
aside  to  meet  potential  liabilities.   P&I  Club  insurance  requires 
the  vessel  owner  to  pay  claims  out  of  the  owner's  own  pocket 
first,  before  requiring  a  Cliib  to  reimburse  the  owner.  Moreover, 
this  concept  would  discriminate  against  other  insurance  companies 
who  agree  to  pay  claimants  directly.  Most  importantly,  it 
provides  no  assurance  of  payment.   A  Club  could  invoJce  policy 
defenses,  leaving  claimants  and  the  vessel  owner  with  nothing. 
The  assignment  also  requires  the  assent  of  the  Pfil  Clubs,  and  the 
International  Group  of  P6I  Clubs  commented  to  the  record  that  the 
Clubs  had  neither  approved  nor  disapproved  of  this  concept.  One 
Club  stated  it  would  not  give  its  consent. 

22.  WHY  CAN'T  P6I  CLUB  MEMBERSHIP  BE  CONSIDERED  "OTHER  EVIDEKCE" 
OF  FIMANCIAL  RESPONSIBILITY? 

The  Coast  Guard  has  provided  an  "other  evidence"  category  in  the 
interim  rule.   However,  by  OPA  90 's  terms,  a  provider  of  other 
evidence  of  financial  responsibility  would  be  a  guarantor,  and  it 
is  this  guarantor  status  to  which  the  P6I  Clubs  object.   Thus, 
the  "other  evidence"  method  does  not  solve  the  Clubs'  concerns. 
OPA  90  is  different  than  some  state  laws  which  have  been  cited  as 
precedent  for  allowing  the  "other  evidence"  method.   In  addition, 
states  have  the  luxury  of  knowing  that  the  Oil  Spill  Liability 
Trust  Fund  (OSLTF)  is  available  as  a  funding  source  of  last 
resort.   There  is  no  similar  protection  to  the  OSLTF. 

23.  WHY  WAS  THE  MANDATORY  EXCESS  INSURANCE  FACILITY  (MEIF) 
REJECTED? 

The  MEIF  cannot  be  considered  a  prompt  solution  to  the  issue  in 
the  COFR  rulemaking  because  legislative  action  would  be  required. 
Also,  the  Coast  Guard  felt,  and  the  MEIF  promoters  agreed,  that 
the  MEIF  is  principally  designed  to  alleviate  shipowners* 
concerns  about  unlimited  liability,  not  COFRs,  which  have  no 
relation  to  one  another.   Because  the  MEIF  requires  legislation, 
the  MEIF  concept  has  not  been  fully  developed  from  the  funding, 
government  oversight,  possible  tax  code,  or  budgetary 
standpoints.   Thus,  the  Coast  Guard  concluded  that  the  MEIF  could 
not  be  adopted  in  the  context  of  the  COFR  rule,  but  that  it 
should  be  considered  further  as  a  follow-on  item.  Accordingly, 
the  Coast  Guard  announced  in  the  preamble  to  the  rule  that  it 
would  consider  further  the  MEIF  for  the  purpose  of  addressing 
shipowners'  concerns  about  operating  underinsured  in  an  unlimited 
liability  environment. 

24.   WHO  SUPPORTS  THIS  RULE? 

The  rule  has  been  supported  by  environmental  organizations,  the 
state  of  Alaska,  and  by  companies  interested  in  providing 
financial  responsibility  guaranties  in  place  of  the  P6I  Clubs. 
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25 .  WHO   OPPOSES  THIS  RULE? 

The  NPRM,  and  presumably  this  rule,  has  been  opposed  by  the 
International  shipping  industry,  led  by  tanker  ovmers.   Lloyd's 
of  London  also  has  opposed  the  rule.  All  opponents  would  greatly 
prefer  the  United  States  to  adopt  the  more  lenient  international 
liability  law  In  place  of  OPA  90.   The  U.S.  Congress,  however, 
has  been  equally  adamant  that  the  United  States  will  retain  - 
essential  characteristics  of  OPA  90  that  are  Incompatible  with 
the  international  system,  namely,  potential  unlimited  liability 
for  responsible  parties  and  non-preemption  of  state  liability 
laws. 

26.  WHERE  CAK  OPERATORS  DIRECT  THEIR  QUESTIONS  ABOUT  COMPLYING 
WITH  THE  NEW  RULE? 

Persons  having  questions  about  how  to  comply  with  the  new  rule 
should  contact  the  Coast  Guard  National  Pollution  Funds  Center's 
Vessel  Certification  division  at  (703)  235-4810,  telefax  (703 J 
235-4835. 
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The  Coast  Guard  concluded  in  its  Regulatory  Impact  Analysis 
that  the  hypothetical  worst  case  cost  resulting  from  the  interim 
rule  could  be  $415  million.   The  following  excerpt  from  the 
Regulatory  Impact  Analysis  explains  the  basis  for  this  cost 
estimate. 


REGULATORY  IMPACT  ANALYSIS  EXCERPT 

5.   Cost  of  Commercial  Insurance  and  Surety  Bonds 

a.   Commercial  Insurance 

As  noted  earlier,  two  emerging  commercial  insurers  are  likely 
to  provide  financial  responsibility  guaranties  to  the  Coast 
Guard .   First  Line ' s  premiums  are  expected  to  be  based  on  the 
type  of  operation  and  vessel,  as  well  as  the  operator's  prior 
record.   Oil  tankers  will  be  assessed  a  higher  premium  than  other 
types  of  vessels. 

Shoreline  Mutual ' s  premium  would  be  based  upon  prior  United 
States  oil  pollution  claims  data,  rather  than  on  the  oil 
pollution  spill  record  of  an  individual  owner  or  operator. 
Discounts  would  be  provided  based  upon  such  factors  as  the  age  of 
the  ship,  whether  a  vessel  is  double-hulled,  and  whether  the 
vessel  has  any  other  recognized  safety  features.   Oil  tankers 
would  be  assessed  the  highest  premiums  since  they  have  the 
greatest  risk  of  causing  an  oil  spill. 
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For  competitive  reasons,  neither  First  Line  nor  Shoreline 
Mutual  provided  premium  estimates  to  the  Coast  Guard.   However, 
to  provide  some  notion  of  possible  costs,  this  analysis  uses  as  a 
baseline,  the  P&I  Clubs'  OPA  90  surcharge.   It  is  conservatively 
assumed  that  premiums  assessed  by  these  two  companies  on  all  oil 
tankers  that  carry  oil  to  the  united  States  would  not  exceed 
seven  times  that  surcharge  ( 29  cents  per  grt  per  voyage ) . 
Using  this  overly  cautious  assumption,  the  additional  cost  of  a 
barrel  of  imported  crude  oil  or  refined  product,  such  as 
gasoline,  would  be  less  than  $0,145.   The  cost  of  a  gallon  of 
refined  product  would  be  $0.00345  (less  than  two-fifths  of  a 
penny).    Table  Eleven  illustrates  how  much,  at  most,  the  added 
cost  of  the  premiums  by  these  commercial  insurers  could  add  at 
various  points  along  the  distribution  chain. 

These  estimates  assume  that  only  tankers  that  carry  imported 
oil  to  the  United  States  will  obtain  OPA  90  financial 
responsibility  guaranties  from  these  insurance  companies.   The 
P&I  Clubs  have  asserted  that  they  will  not  provide  COFR 


The  surcharge  is  for  $500  million  of  oil  pollution  cover. 
First  Line  intends  to  provide  coverage  in  amounts  needed  to 
obtain  COFRs,  and  Shoreline  Mutual ' s  coverage  will  not  exceed 
$300  million.   The  factor  of  seven  was  selected  as  an  overly 
cautious  estimate  of  insurance  guaranty  costs,  so  as  not  to 
under-inf late  the  possible  costs. 

The  actual  impact  at  the  gasoline  pump  would  be  less  than 
the  $0.00345  estimated  for  these  commercial  insurance  premiums. 
Domestic  oil  supplies  account  for  approximately  54  percent  of 
United  States  total  oil  consumption.   Most  of  this  will  be 
transported  by  pipelines  or  carried  by  tankers  who  are  not 
insured  by  the  International  Group  of  P&I  Clubs. 
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guaranties  even  for  dry  cargo  and  passenger  vessels.   Therefore, 
these  vessels  would  likely  use  First  Line  or  Shoreline  (or  some 
other  insurance  entity)  in  order  to  meet  their  OPA  90  financial 
responsibility  requirements.   Thus,  it  is  assumed  the  premiums 
for  non-tank  vessels  would,  to  some  extent,  offset  the  premiums 
estimated  above  for  oil  tankers.   As  a  result,  the  cost  to  the 
consumer  for  refined  oil  products  should  be  less  than  the 
estimated  $0.00345  a  gallon.   If  commercial  insurers  are 
successful  in  obtaining  a  premium  of  $2.03  per  grt  per  voyage, 
the  total  cost  to  the  United  States  consumer  for  1994  would  be 
$415  million. ^°°   It  is  not  known  what  impact,  if  any,  these 
commercial  insurers'  premiums  will  have  on  the  P&I  Clubs' 
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premiums . 


^°°This  segment  of  the  analysis  assumes  that  all  tankers 
importing  oil  are  insured  by  either  First  Line  or  Shoreline  and 
no  discounts  are  given.   Also  it  assumes  that  the  United  States 
will  import  7.84  million  barrels  of  oil  a  day  via  ship  for  1994. 
Oil  imports  for  1994  requiring  water  transportation  are  based 
upon  United  States  Department  of  Energy's  projections,  and  a 
Coast  Guard  estimate  that  1.07  million  barrels  of  oil  a  day  will 
be  supplied  by  Canada  via  pipeline  for  1994. 

^°*It  is  possible  that  since  First  Line  and  Shoreline  Mutual 
would  be  absorbing  the  greatest  OPA  90  risks,  P&I  Club  payouts 
would  substantially  decrease,  thereby  possibly  reducing  the 
Clubs'  reinsurance  premium,  ultimately  offsetting  the  cost  to 
vessel  operators  of  First  Line  and  Shoreline  COFR  insurance. 
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TABLE  ELEVEN 
ESTIMATED  COMMERCIAL  INSURANCE  COSTS 
AT  VARIOUS  POINTS  ALONG  THE  DISTRIBUTION  CHAIN 

For  an  oil  tanker  of  50,000  grt  carrying  7000,000  barrels  of  oil: 


For  a  barrel  of  imported  crude  oil  at  a  U.S.  refinery: 


For  a  gallon  of  refined  product,  such  as  gasoline: 


0.345  cents 
($0.00345) 
per  gallon 


Note:  For  competitive  reasons,  commercial  insurers  have  not  provided  the  Coast  Guard 
with  premium  estimates.  This  analysis  shows  the  impact  on  prices  for  imported  oil 
throughout  the  distribution  chain  if  commercial  insurers  assessed  a  premium  seven  times 
the  amount  of  the  P&l  Club's  oil  pollution  surcharge,  which  is  29  cents  per  grt  per  voyage 
for  the  1994  policy  year.  The  Coast  Guard  does  not  expect  commercial  insurance  to 
cost  that  much,  but  for  purposes  of  this  analysis,  wishes  to  provide  conservative  cost 
estimates. 
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AUG  8  1994 
The  Honorable  W.  J.  (Billy)  Tauzin 

Chairman,  Subconunittee  on  Coast  Guard 

and  Navigation 

House  of  Representatives 

Washington,  DC  20515 

Dear  Mr.  Chairman: 

At  the  Coast  Guard  and  Navigation  Subcommittee  hearing  on 
July  21,  1994,  concerning  the  Interim  Rule  for  Vessel 
Certificates  of  Financial  Responsibility,  I  indicated  more 
information  would  be  provided  on  options  available  should 
shipowners  and  operators  be  unable  to  obtain  financial 
responsibility  guaranties  as  required  by  our  interim  rule. 

There  are  various  avenues  available  for  demonstrating  financial 
responsibility  under  the  rule,  including  insurance,  surety  bonds, 
financial  guaranties,  and  self -insurance.   An  "other  evidence" 
method  is  also  available  to  allow  for  arrangements  that  might  be 
developed  that  do  not  fit  neatly  into  one  of  the  traditional 
methods.   This  rule  was  not  developed  with  an  "all  or  nothing" 
scenario  contingent  on  the  success  of  Shoreline  or  First  Line. 
Rather,  the  Coast  Guard  adopted  this  rule  after  very  careful, 
lengthy  deliberation. 

As  we  indicated  at  the  hearing,  the  U.S.  brown  water  and  coastal 
fleet  still  has  available  its  traditional  U.S. -based  guarantors, 
such  as  the  WQIS,  and  the  record  in  this  rulemaking  documents 
offers  by  the  substantial  and  already  "acceptable"  U.S.  surety 
industry  to  issue  surety  bond  guaranties  to  blue  water  vessels. 
Further,  the  U.S.  oil  majors,  and  others,  can  employ  methods  such 
as  self -insurance  and  financial  guaranties.   Additionally,  other 
insurers,  including  a  few  non-International  Group-affiliated 
P&I  Clubs,  such  as  Ocean  Marine,  are  approved  to  write  OPA  90 
guaranties  if  they  choose  to  do  so. 

The  one  tool  mentioned  at  the  hearing,  suspension  of  the  rule 
(perhaps  more  properly  described  as  delay  of  the  compliance 
date),  although  legally  available,  is  not  an  option  the  Coast 
Guard  envisions  invoking.   Its  mention  should  not  be  construed  as 
a  signal  of  intent.   Rather,  it  is  a  legal  avenue  that  is 
available  to  all  agencies  promulgating  rules,  but  one  that  is 
seldom  used.   We  do  not  anticipate  having  to  use  this  tool.   It 
would  be  a  disservice  to  the  industry  to  leave  any  impression 
that  the  Coast  Guard  is  considering  a  delay  of  the  compliance 
date.   Therefore,  industry  should  conduct  its  business  with  the 
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SubJ :   RESPONSE  TO  THE  COAST  GUARD  AND  NAVIGATION  SUBCOMMITTEE 

HEARING  ON  JULY  21,  1994,  CONCERNING  THE  INTERIM  RULE  FOR 
VESSEL  CERTIFICATES  OF  FINANCIAL  RESPONSIBILITY  ( COFRS ) 

expectation  that  the  rule  will  not  be  suspended.   It  should 
concentrate  its  efforts  on  deciding  which  options  it  will  use  to 
comply,  as  we  believe  industry  has  the  capability  to,  and  will  in 
fact,  do  so. 

As  I  indicated,  we  do  not  believe  compliance  will  be  an  all  or 
nothing  scenario.   Many  owners  and  operators  already  are 
diligently  working  towards  compliance.   In  addition  to  comments 
in  the  record,  we  continue  to  receive  daily  very  positive 
indications  from  a  broad  segment  of  the  industry  that  activity 
continues  in  the  development  of  ways  to  facilitate  compliance 
with  the  rule.   It  would  be  unfair  to  penalize  those  who  make  the 
effort  to  comply,  many  of  whom  are  United  States  companies,  by 
rewarding  those  who  choose  not  to  comply,  many  of  whom  are 
foreign  companies.   Congress  wisely  provided  the  Secretary  and 
President  with  a  mix  of  enforcement  options  to  deal  with  those 
who  might  elect  not  to  comply.   The  Oil  Pollution  Act  of  1990 
provides  various  tools  for  dealing  with  noncompliance  of  the 
regulation.   The  Ports  and  Waterways  Safety  Act  provides  an 
additional  enforcement  tool. 

The  exercise  of  any  one  of  the  compliance  tools  necessarily 
includes  the  notion  of  prosecutorial  discretion.   Each  case  is 
examined  on  its  facts,  and  a  decision  is  made  as  to  whether  the 
action  should  be  prosecuted  and,  if  so,  which  sanction  or 
sanctions  should  be  applied.   At  this  time,  I  cannot  say  which  of 
these  tools  alone,  or  in  combination,  would  be  utilized  to  effect 
our  ultimate  objective  (compliance  with  the  law)  while  at  the 
same  time  ensuring  that  maritime  commerce  is  not  significantly 
disrupted  and  law-abiding  operators  are  not  unduly  prejudiced. 

I  trust  this  information  amplifies  the  brief  remarks  we  offered 
at  the  hearing  on  this  point. 

Sincerely, 


f^OBERT  E.  KRAMEK 
£:::;^nii^^°-t  Guard 


Commandant 
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CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  1 
COFR  HEARING,  21  JULY  94 


QUESTION.   IN  THE  INTEREST  OF  THE  SUBCOMMITTEE,  I  WOULD  LIKE 
TO  HAVE  THE  COAST  GUARD  PROVIDE  ME  WITH  REGULAR  AND  TIMELY 
UPDATES  ON  THE  DEVELOPMENT  OF  THE  VARIOUS  ENTITIES  THAT  WILL 
PROVIDE  THE  EVIDENCE  OF  FINANCIAL  RESPONSIBILITY  UNDER  OPA-90? 
THIS  SHOULD  INCLUDE  A  LIST  OF  THE  ENTITIES  AND  WHAT  STEPS  THEY 
HAVE  TAKEN  TO  MEET  THE  CRITERIA  REQUIRED  TO  BE  APPROVED  BY  THE 
COAST  GUARD. 

Answer.   As  new  information  is  received,  the  Coast  Guard  will 
advise  the  Subcommittee  about  the  various  entities  that  are 
expected  to  provide  evidence  of  financial  responsibility  under 
OPA  90.   The  following  is  the  current  status: 

Both  Shoreline  Mutual 's  and  First  Line's  representatives  have 
informally  told  the  Coast  Guard  that  they  are  diligently 
continuing  to  finalize  their  programs.   Shoreline  has  advised 
that  its  reinsurance  arrangements  are  nearly  complete.   Both 
companies  are  expected  to  seek  formal  acceptance  soon. 
_e« —  The  surety  industry  continues  to  market  surety  bond 
guaranties.   The  following  members  from  the  surety  industry  have 
expressed  interest  in  arranging  surety  bond  guaranties: 

C.A.  Shea  &  Co. ,  Inc. 

Sylvan  Corporate  Center 

910  Sylvan  Avenue 

Englewood  Cliffs,  New  Jersey  07632 

Att:  James  M.  Gorman 

Tel:  (201)568-2810 

Fax:  (201)568-0333 

International  Sureties,  Ltd. 

837  Gravier  Street 

Suite  1415 

New  Orleans,  Louisiana  70112-1570 

Att:   R.  Tucker  Fitz-Hugh 

Tel:  (504)581-6404 

Fax:  (504)581-1876 

Underwriters  Indemnity 

8  Greenway  Plaza,  Suite  400 

Houston,  Texas  77046 

Att:  Edwin  H.  Frank,  III 

Tel:  (713)961-1300 

Fax:  (713)961-0285 


Willis  Corroon  Corporation  of 

North  Carolina 
301  S.  Tryon  Street 
Two  First  Union  Center 
Suite  2600 

Charlotte,  North  Carolina  28282-0001 
New  York  Contact:  Charles  Steers  (212)344-8442 
London  Contact:   Nicholas  Taylor  (071)488-8111 

C.A.  Shea  and  Willis  Corroon  appear  to  be  the  most  active  in 
arranging  surety  bonds.   There  may  be  other  brokers  marketing 
surety  bond  guaranties,  but  they  have  not  identified  themselves 
to  the  Coast  Guard. 

A  number  of  companies  have  informally  contacted  us  concerning 
self -insurance  and  financial  guaranties.   Preliminary 
conversations  indicate  that  several  companies  can  utilize  these 
methods  and  intend  to  do  so. 
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CONGRESSMAN  TAUZIK  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  2 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  ARE  THE  SPECIFIC  CRITERIA  AND  STANDARDS 
REQUIRED  FOR  COFR  INSURERS  AND  GUARANTORS  (INSURANCE  ENTITIES, 
SURETY  BOND  COMPANIES,  AND  COMPANIES  WHO  WISH  TO  SELF-INSURE)  IN 
ORDER  TO  MEET  FINANCIAL  RESPONSIBILITY  REQUIREMENTS  UNDER  OPA-90? 


Answer.   With  respect  to  insurance  companies,  we  consider  each 
prospective  guarantor's  approval  as  an  agency  adjudication  where 
each  case  is  determined  on  its  own  merits,  given  the  totality  of 
the  circumstances. 

The  following  criteria  are  used  in  our  determinations: 

a.  The  first  criterion  is  that  prospective  guarantors  must  be 
financially  sound  and  be  able  to  write  risks  at  the  intended 
level.   In  the  case  of  stock  companies,  our  general  policy  with 
respect  to  tankships  is  not  to  allow  retained  risks  exceeding 
approximately  5  percent  of  policyholder  surplus  or  10  percent  of 
policyholder  surplus  in  the  case  of  non-tankships.   In  the  case 
of  true  mutuals,  such  as  the  International  Group  of  Protection 
and  Indemnity  Clubs,  "policyholders  surplus"  can  be  a  relative 
term  because  of  the  ability  of  mutuals  to  call  upon  their  members 
for  additional  funds  as  needed.   Therefore,  our  policy  is  more 
flexible  concerning  the  amount  of  risk  on  particular  undertakings 
by  mutuals. 

b.  The  second  criterion  is  that  prospective  guarantors  must 
participate  in  a  sound  reinsurance  program,  as  implied  in  the 
above  discussion  of  the  first  criterion. 

c.  Other  criteria  are  willingness  to  provide  financial 
reports;  government  oversight  at  the  place  domiciled;  appointment 
of  a  United  States  agent  for  service  of  process;  and  an 
unblemished  record  concerning  any  previous  guaranties  filed  with 
the  Coast  Guard. 

An  insurer  is  automatically  assumed  to  meet  the  first  two 
criteria  mentioned  above  if  the  insurer  has  been  awarded  a  "B"  or 
better  rating  by  the  well-known  professional  insurance  rating 
organization,  A.M.  Best,  and  has  a  Best's  financial  rating 
commensurate  with  the  size  of  the  net  risk  the  prospective 
guarantor  intends  to  retain.   Our  criteria,  although  perhaps  more 
strict  than  some  agencies,  has  been  consistently  applied  for  many 
years  and  is  in  accord  with  concepts  adhered  to  by  the  Maritime 
Administration,  Federal  Maritime  Commission,  and  A.M.  Best.   The 
Coast  Guard  recognizes  that  this  is  an  area  where  it  has  some 
flexibility,  and  is  mindful  of  Congressional  intent  to  foster  a 
continuing  market  for  OPA  90  guarantors. 

With  respect  to  sureties,  we  rely  primarily  on  determinations 
made  by  the  U.S.  Department  of  the  Treasury,  as  published  in  the 
Federal  Register. 

With  respect  to  self -insurers  and  financial  guarantors,  the 
specific  criteria  and  standards  are  published  by  the  Coast  Guard 
at  33  CFR  138.80(b)(3)  and  (4). 
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C0NGRESS^4AN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  3 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  IS  THE  ESTIMATED  TOTAL  COST  OF  THIS  RULE, 
INCLUDING  THOSE  COSTS  THAT  WILL  BE  BORNE  BY  VESSEL  OWNERS  AND 
OTHERS  WHO  PARTICIPATE  IN  THE  PROCESS  OF  SUPPLYING  OIL  AND  OIL 
PRODUCTS  TO  THE  CONSUMER? 


Answer.   In  its  Regulatory  Impact  Analysis  (RIA),  the  Coast 
Guard  estimated  the  absolute  worst-case  COFR  costs  to  oil 
consumers  would  be  $415  million  for  1994  for  commercial  insurance 
guaranties,  such  as  from  Shoreline  Mutual  or  First  Line  (see 
pages  80-82  of  the  RIA,  attached).   This  translates  to  less  than 
two-fifths  of  a  penny  per  gallon  of  refined  product,  such  as 
gasoline.   This  assumed,  for  purposes  of  analysis  only,  that  all 
tank  vessels  would  use  the  commercial  insurance  method  to  meet 
the  COFR  requirement,  a  situation  the  Coast  Guard  does  not  expect 
to  occur.   Other  methods  to  meet  the  COFR  rule,  such  as  surety 
bond  guaranties,  financial  guaranties,  and  self-insurance,  are 
anticipated  to  be  used,  and  would  result  in  less  costs  than  the 
$415  million  estimate.   A  recent  Shoreline  draft  tariff  for  tank 
vessel  premiums  would  result  in  significantly  less  cost  than  the 
Coast  Guard's  worst-case  estimate.   Self -insurance  and  financial 
guaranties  generally  cost  nothing,  and  surety  bond  guaranties 
increase  in  attractiveness  with  the  size  of  an  operator's  fleet, 
i.e.,  the  bond  premium  is  the  same  for  a  one-vessel  fleet  as  for 
a  one  hundred-vessel  fleet. 

It  should  also  be  noted  that  if  the  P&I  Clubs  chose  to  issue 
insurance  guaranties,  shipowners'  costs  would  increase  to  cover 
the  likely  increase  in  the  Clubs'  reinsurance  premium.   The  Clubs 
have  never  discussed  this  increased  cost.   In  a  recent  letter 
(attached)  to  Mr.  Terrence  Coghlin,  Chairman  of  the  International 
Group,  the  National  Pollution  Funds  Center  again  requested  the 
Clubs  to  assist  in  ascertaining  this  cost  so  that  the  Coast  Guard 
can  better  assess  the  true  increased  cost,  if  any,  attributable 
to  commercial  guarantors  such  as  Shoreline  or  First  Line. 


5,   Cost  of  Commercial  Insurance  and  Surety  Bonds 

a.   Cominerclal  Insurance 

As  noted  earlier,  two  emerging  commercial  insurers  are 
likely  to  provide  financial  responsibility  guaranties  to  the 
Coast  Guard.   First  Line's  premiums  are  expected  to  be  based  on 
the  type  of  operation  and  vessel,  as  well  as  the  operator's  prior 
record.   Oil  tankers  will  be  assessed  a  higher  premium  than  other 
types  of  vessels. 

Shoreline  Mutual ' s  premium  would  be  based  upon  prior  United 
States  oil  pollution  claims  data,  rather  than  on  the  oil 
pollution  spill  record  of  an  individual  owner  or  operator. 
Discounts  would  be  provided  based  upon  such  factors  as  the  age  of 
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the  ship,  whether  a  vessel  is  double-hulled,  and  whether  the 
vessel  has  any  other  recognized  safety  features.   Oil  tankers 
would  be  assessed  the  highest  premiums  since  they  have  '  he 
greatest  risk  of  causing  an  oil  spill. 

For  competitive  reasons,  neither  First  Line  nor  Shoreline 
Mutual  provided  premium  estimates  to  the  Coast  Guard.   However, 
to  provide  some  notion  of  possible  costs,  this  analysis  uses  as  a 
baseline,  the  P&I  Clubs'  OPA  90  surcharge.   It  is  conservatively 
assumed  that  premiums  assessed  by  these  two  companies  on  all  oil 
tankers  that  carry  oil  to  the  United  States  would  not  exceed 
seven  times  that  surcharge  (29  cents  per  grt  per  voyage)." 
Using  this  overly  cautious  assumption,  the  additional  cost  of  a 
barrel  of  imported  crude  oil  or  refined  product,  such  as 
gasoline,  would  be  less  than  $0,145.   The  cost  of  a  gallon  of 
refined  product  would  be  SO. 00345  (less  than  two-fifths  of  a 
penny)."  Table  Eleven  illustrates  how  much,  at  most,  the  added 
cost  of  the  premiums  by  these  commercial  insurers  could  add  at 
various  points  along  the  distribution  chain. 


'*The  surcharge  is  for  $500  million  of  oil  pollution  cover. 
First  Line  intends  to  provide  coverage  in  amounts  needed  to 
obtain  COFRs,  and  Shoreline  Mutual 's  coverage  will  not  exceed 
S300  million.   The  factor  of  seven  was  selected  as  an  overly 
cautious  estimate  of  insurance  guaranty  costs,  so  as  not  to 
under-inflate  the  possible  costs. 

"The  actual  impact  at  the  gasoline  pump  would  be  less  than 
the  $0.00345  estimated  for  these  commercial  insurance  premiums. 
Domestic  oil  supplies  account  for  approximately  54  percent  of 
United  States  total  oil  consumption.   Most  of  this  will  be 
transported  by  pipelines  or  carried  by  tankers  who  are  not 
Insured  by  the  International  Group  of  P&I  Clubs. 
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These  estimates  assume  that  only  tankers  that  carry  imported 
oil  to  the  United  States  will  obtain  OPA  90  financial 
responsibility  guaranties  from  these  insurance  companie' .   The 
P&I  Clubs  have  asserted  that  they  will  not  provide  COFR 
guaranties  even  for  dry  cargo  and  passenger  vessels.   Therefore, 
these  vessels  would  likely  use  First  Line  or  Shoreline  (or  some 
other  insurance  entity)  in  order  to  meet  their  OPA  90  financial 
responsibility  requirements.   Thus,  it  is  assumed  the  premiums 
for  non-tank  vessels  would,  to  some  extent,  offset  the  premiums 
estimated  above  for  oil  tankers.   As  a  result,  the  cost  to  the 
consumer  for  refined  oil  products  should  be  less  than  the 
estimated  $0.00345  a  gallon.   If  commercial  insurers  are 
successful  in  obtaining  a  premium  of  S2.03  per  grt  per  voyage, 
the  total  cost  to  the  United  States  consumer  for  1994  would  be 
S415  million.  ^°°   It  is  not  known  what  impact,  if  any,  these 
commercial  insurers'  premiums  will  have  on  the  P&I  Clubs' 
premiums.  ^°^ 


^"^This  segment  of  the  analysis  assumes  that  all  tankers 
importing  oil  are  insured  by  either  First  Line  or  Shoreline  and 
no  discounts  are  given.   Also  it  assumes  that  the  United  States 
will  import  7.84  million  barrels  of  oil  a  day  via  ship  for  1994. 
Oil  imports  for  1994  requiring  water  transportation  are  based 
upon  United  States  Department  of  Energy's  projections,  and  a 
Coast  Guard  estimate  that  1.07  million  barrels  of  oil  a  day  will 
be  supplied  by  Canada  via  pipeline  for  1994. 

^°'lt  is  possible  that  since  First  Line  and  Shoreline  Mutual 
would  be  absorbing  the  greatest  OPA  90  risks,  P&I  Club  payouts 
would  substantially  decrease,  thereby  possibly  reducing  the 
Clubs'  reinsurance  premium,  ultimately  offsetting  the  cost  to 
vessel  operators  of  First  Line  and  Shoreline  COFR  insurance. 
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TABLE  ELEVEN 
ESTIMATED  COMMERCIAL  INSURANCE  COSTS 
AT  VARIOUS  POINTS  ALONG  THE  DISTRIBUTION  CHAIN 

For  an  oil  tanker  of  50,000  grt  carrying  700,000  barrels  of  oil: 


S2.03  per  grt  or  $1 01 ,500  per  voyage 


For  a  barrel  of  imported  crude  oil  at  a  U.S.  refinery: 


14.5  cents 
per  barrel 


For  a  gallon  of  refined  product,  such  as  gasoline: 


0.345  cents 
($0.00345)     1 
per  gallon 


Note:   Fcr  competitive  reasons,  commercial  insurers  have  not  provided  the  Coast  Guard 
with  premium  estimates.  This  analysis  shows  the  impact  on  prices  for  imported  oil 
throughout  the  distribution  chain  if  commercial  insurers  assessed  a  premium  seven  times 
the  amount  of  the  P&l  Club's  oil  pollution  surcharge,  which  is  29  cents  per  grt  per  voyage 
for  the  1 994  policy  year.  The  Coast  Guard  does  not  expect  commercial  insurance  to 
cost  that  much,  but  for  purposes  of  this  analysis,  wishes  to  provide  conservative  cost 
estimates. 
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Mr.  Terrenes  G.  Coghlin 
Chairman,  International  Group 

of  PSI  Clubs 
c/o  Thomas  Miller  P&I 
International  House 
26  Creechurch  Lane 
London  EC3A  5BA 
England 

Dear  Mr.  Coghlin: 

It  was  a  pleasure  to  speak  to  you  again  on  the  occasion  of  your 
July  21,  1994,  testimony  before  the  Subcommittee  on  Coast  Guard 
and  Navigation,  House  Committee  on  Merchant  Marine  and  Fisheries. 

Golob's  Oil  Pollution  Bulletin,  29  July  1994,  page  5  (copy 
enclosed)  quotes  you  as  testifying  that  the  cost  of  commercial 
OPA  90/CERCLA  guaranties  would  be  "...greatly  in  excess  of  what 
shipowners  are  now  paying  under  the  P&I  Club  system  for  cover 
which  is  much  broader  in  scope  and  higher  in  amount."   The  Coast 
Guard  is  sensitive  to  costs  imposed  by  its  regulations  but,  over 
the  years,  we  have  not  been  able  to  ascertain  the  range  of  per- 
gross-ton  costs  to  Club  members  for  oil  pollution  coverage.   The 
Clubs'  published,  U.S.  OPA  surcharge  is  not,  of  course,  the  total 
cost  to  a  shipowner  for  PSI  Club  oil  pollution  cover.   In 
addition  to  the  surcharge  there  must  be  added  the  prorated  costs 
of  the  advance  and  other  calls.   Moreover,  as  you  are  aware,  the 
Coast  Guard  suspects  that  there  may  be  yet  another  cost  factor 
that  would  have  to  be  added.   This  would  be  the  additional  cost 
resulting  from  the  suspected  increased  reinsurance  treaty  premium 
which  would  permit  the  Clubs  to  issue  OPA  90  guaranties 
comparable  to  the  guaranties  proposed  to  be  issued  by  commercial 
insurers  such  as  Shoreline  Mutual.   The  latter  guaranties,  as  you 
pointed  out,  would  cover  direct  action  expenses  and  some  OPA  90 
damages  which  the  Clubs  are  not  prepared  to  cover.   Without 
knowing  what  these  additional  Club  costs  might  be,  the  Coast 
Guard  is  comparing  apples  and  oranges. 

Accordingly,  this  is  a  request  for  your  cooperation  in  assisting 
the  Coast  Guard  to  provide  an  oranges  to  oranges  comparison  of 
costs  by  comparing  per-gross-ton  costs  for  comjr.ercial  OPA  90 
guaranties  versus  hypothetical  P&I  Club  OPA  90  guaranties. 
Please  do  not  consider  this  request  as  an  indication  that  the 
Coast  Guard  discounts  the  Clubs'  repeated  assurances  that  they 
are  not  prepared  to  issue  OPA  90  guaranties. 


no 
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r,,r-rhr.r   it  is  expected  that  the  requested  cost  data  will  be 
Further,  it  is  fc;..^t;u.-.vj       ^ ^  — ^  f^^„    ^Y\e   above  mentioned 


)f  P&I  Club  systeir.  costs 
Thank  you,  in  advance,  for  your  cooperation. 

Sincerely, 

b€rt'm.  skall   / 

Technical  Coordinator 
By  direction 

End:   (1)  Golob's  Oil  Pollution  Bulletin  Article 
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CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  4 
COFR  HEARING,  21  JULY  94 

0UESTIONWH.T  OPTIONS  DOES  THE  -.ST  CU„0  ^VH  TO^.O.US^  TO 
S»tSSn^  «BK^f  r0R'?R05?SlSroJ  FINANCIAL  HESPONSIBZ.ITV  7 

.         o^    The  Coast  Guard  does  not  anticipate  adjusting  the 
?^^^;  dItJsAll  indications  are  that  shipowners  and 

continuing  market  for  such  providers. 


CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  5 
COFR  HEARING,  21  JULY  94 


QUESTION.   HAS  THE  COAST  GUARD  ESTABLISHED  A  DATE  WHEN  THEY 
WILL  REVIEW  THE  SITUATION?   IS  THERE  A  DATE  ESTABLISHED  WHEN  THE 
COAST  GUARD  WILL  DECIDE  TO  MAKE  ANY  ADJUSTMENTS? 

Answer.   The  Coast  Guard  assesses  the  situation  on  a  regular 
basis,  as  a  result  of  updated  or  new  information  obtained  from 
industry.   It  is  our  belief  that  adjustments  other  than  of  a 
technical  nature  will  be  unnecessary,  and,  therefore,  we  have  not 
established  any  date  for  taking  decisions  on  adjustments. 


CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  6 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  HAPPENS  TO  ALL  OF  THE  VESSELS  SCHEDULED  TO 
LOAD  CARGO  AND  DEPART  IN  OCTOBER  FOR  THE  U.S.  THAT  WILL  BE 
DELIVERED  AFTER  DECEMBER  28TH  AND  THEY  ARE  UNABLE  TO  FIND  AND 
SECURE  EVIDENCE  OF  FINANCIAL  RESPONSIBILITY  PRIOR  TO  LEAVING? 

Answer.   Congress  provided  the  Coast  Guard  with  a  variety  of 
sanctions  that  can  be  tailored  to  meet  individual  situations. 
These  range  from  no  enforcement  to  civil  penalties  to  seizure  and 
forfeiture.   The  Coast  Guard  will  exercise  that  prosecutorial 
discretion  depending  on  the  facts  of  each  case.   However,  to 
reiterate  our  position,  we  believe  that  vessels  need  not  find 
themselves  in  the  position  of  non-compliance--there  will  be  ways 
to  comply  with  the  law  and  regulations.   The  only  change  from  the 
present  system  will  be  the  substitution  of  commercial  guarantors 
for  the  P&I  Clubs  and  greater  reliance  on  self -insurance. 
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CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  7 
COFR  HEARING,  21  JULY  94 


QUESTION.   DURING  THE  HEARING,  MR.  SHEEHAN  STATED  THAT  CERTAIN 
VESSELS  WILL  NOT  BE  ABLE  TO  ATTAIN  A  COFR  UNDER  OPA-90  AND  WILL 
NOT  BE  ALLOWED  TO  ENTER  U.S.  WATERS  AND  HAVE  TO  TRADE  SOMEWHERE 
ELSE.    (SEE  TRANSCRIPT  PAGES  24-27)   WHAT  IS  THE  COAST  GUARD'S 
ANALYSIS  ON  THE  NUMBER  OF  VESSELS  AND  ITS  PERCENTAGE  TO  THE  WORLD 
FLEET  THAT  WILL  NOT  COMPLY?   COULD  THIS  DISRUPT  THE  SUPPLY  OF  OIL 
TO  THE  U.S.?   WHAT  IF  THE  NUMBERS  ARE  HIGHER  THAN  YOUR 
PREDICTION.   HAVE  YOU  ANALYZED  THE  HIGHER  NUMBERS? 


Answer.   Mr.  Sheehan  stated  that  if  some  vessels  could  not 
comply,  those  vessels  would  have  to  trade  elsewhere.   He  did  not 
predict  that  vessels  would  be  unable  to  comply.   We  believe  that 
they  can  and  will  comply.   We  have  no  reason  to  believe  that  oil 
shipments  to  the  U.S.  will  be  disrupted.   We  see  no  indications 
that  vessel  operators  who  want  to  trade  in  our  waters  will  be 
unable  to  comply  with  the  law  and  regulations. 


CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  8 
CCFR  HEARING,  21  JULY  94 


QUESTION.   UN'DER  THE  METHOD  OF  "OTHER  EVIDENCE",  HAS  THE  OCAS': 
rUARD  INVESTIGATED  ALL  POEZZhlLXTlES    OF  USING  INSURANCE  COVERAGE 
,S  AN  ASSET  IF  A  VESSEL  OWNER  WANTS  TO  SELF- INSURE? 


Answer.   Yes.   We  have  jL.ivestigated  all  the  ramifications  cf 
this  approach,  and  our  reasons  for  rejecting  it  are  explaine-:?  in 
the  attached  excerpts  from  the  preamble  to  the  interim  r,:le  (page 
34212;  and  the  Regulatory  I.Tpact  Analysis  (pages  88-97). 


C.   P&I  CLUB  MEMBERSHIP  AS  AN  ASSET 
1 .   General  Overview 

A  number  of  commenters  to  the  NPRM  suggested  that  the  Coast 
Guard  should  interpret  OPA  90  in  a  manner  which  would  permit  it 


H.R.  Rep.  No.  653,  101st  Cong.,  2d  Sess.  120  (1990). 
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to  consider  membership  in  a  P&I  Club  as  an  asset  for  tne  purpoGe 
of  satisfying  the  sel f - ins-rance  option  under  the  proposed 
regulations.   AccorJing  to  tne  corrjnenters  advocating  th's 
approach,  such  .-:-.  interpre-:2ticn  would  enable  the  P&:  Club 
members  to  meet  the  CPA  9C  financial  responsibility  reguireinents 
as  self -insurers.   This  also   would  enable  the  P&I  Cluos  to  avoid 
direct  action  and  use  their  policy  defenses,  since  the  FSI  Clubs 
would  not  be  guarantors,  i.e.,  would  not  be  providing  any 
evidence  of  financial  responsibility  directly.   Accordingly,  they 
claim  that  this  proposal  could  avoid  the  need  to  obtain 
additional  insurance  or  to  purchase  surety  bonds  to  obtain  COFRs. 
A  number  of  state  governments  accept  the  membership  in  a  Pal 
Club  approach  as  a  means  to  meet  a  state's  evidence  of  financial 
responsibility  requirements.   For  example,  California  does  not 
allow  vessels  lawfully  to  enter  its  waters  without  a  California 
Certificate  of  Financial  Responsibility  ("CCFR").   In  order  to 
obtain  a  CCFR,  the  vessel  owner  or  operator  must  demonstrate  the 
means  to  pay  at  least  S500  million  for  damages  resulting  from  oil 
pollution.   Financial  responsibility  may  be  demonstrated  In  a 
variety  of  ways,  such  as  a  surety  bond,  letter  of  credit,  self 
insurance,  proof  of  insurance,  or  any  combination  of  the  above  or 
any  other  evidence  of  financial  responsibility.   California  law, 
devoid  of  CPA  90 's  guaranty  requirements,  therefore  has  been 
Interpreted  to  allow  for  proof  of  evidence  of  membership  in  a  P&I 
Club  as  the  means  to  comply  with  its  oil  pollution  law.   The 
California  approach  has  been  followed  by  Washington  and  Florida. 
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unlike  OPA  90,  however,  thcr.e  state  statutes  dr  not  provide  for 
the  right  cf    direct  actior.  jjrainrt  insurers,  which  oppcrently 

a.^lows  these  states  t„  a^^^~     r_L,iou.   ..>^-_^^e-, 

are  aware  thst  the  CSLTF  ej:-st£  33  3  backup  cr  alternat:\-  scurca 
cf    -.-oney  In  the  event  their  own  r.echanisms  prove  ineffective  d.ie 
tc  policy  defenses  in  Pal  Clue  policies. 

The  State  cf  Virginia  enactc-l  legislation  which  rcquircis  the 
operator  cf  any  tank  vessel  entering  Virginia  waters  to  deposit, 
with  the  State,  cash  in  the  amount  of  S500  per  gross  ton  cf  the 
vessel.   In  lieu  of  the  cash  deposit,  a  tank  vessel  operator  may 
provide  evidence  of  financial  responsibility.   Financial 
responsibility  may  be  demons  crated  by  self-insurance,  insurance, 
guaranty  or  surety,  or  any  combination  thereof.   The  Virginia 
statute  provides  that  direct  action  may  be  brought  against  the 
insurer,  guarantor,  or  surety  for  violations  of  the  law  up  to  the 
amount  insured,  guarantied,  or  otherwise  pledged. 
•'    Virginia  regulators  have  interpreted  this  Virginia  statutory 
requirement  to  mean  that  the  direct  action  provision  is  required 
only  when  an  instrument  cf  insurance,  guaranty,  or  surety  is 
itself  used  as  the  form  of  financial  responsibility.   Contrary  to 
the  view  taken  by  the  State  of  California,  the  Virginia  State 
Corporation  Commission  determined  that  P&I  Club  membership  was 
not  "Insurance"  under  State  Corporation  law.   As  a  result, 
Virginia  accepts  membership  in  a  P&I  Club  as  evidence  of 
financial  responsibility  under  its  oil  pollution  statute,  but 
without  a  right  of  direct  action  against  a  Club  because,  if  a 
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Club  Is  not  an  insurer,  tMe  direct  oction  requirement  is  o  .-mot 
point.   Additionally,  unlike  OPA  90,  the  Virginia  law  dees  not 
define  "guarantor"  tc  encc-pass  any  entity,  ether  than  'he 
responsible  party,  that  provides  evidence  of  financial 
responsibility  for  a  respcnsible  party.   Instead,  the  Virginia 
statute  specifically  defines  the  types  of  financial 
responsibility  that  are  s-jo^ect  tc  direct  action  -  ins-jrance, 
guaranty,  or  surety.*' 
2 .   Analysis 

As  mentioned  above,  this  "menbership  in  a  P&I  Club 
approach, '  either  as  an  asset  for  purposes  of  calculating  net 
worth  and  working  capital  under  the  self-Insurance  method, '°®  or' 
under  any  other  variation,  such  as  "other  evidence, "  has  only  one 
objective  --  to  enable  the  Clubs  to  avoid  OPA  90's  direct  action 
mandate.   However,  the  pr;.mary  objective  of  OPA  90 '  s  financial 
responsibility  regime  is  to  guarantee  the  exact  opposite:   that 
the  Federal  Government  and  other  claimants  have  assurance  that 
the  vessel  owner,  operator,  or  guarantor  can  and  will  have  funds 
to  pay  costs  and  damages  at  least  up  to  the  liability  limits  set 
forth  in  the  statute.   Under  the  rule,  the  Coast  Guard  is 
virtually  assured  t.hat  the  responsible  party  and/or  the  guarantor 
will  have  the  funds  readily  available  to  meet  these  liability 


"'Dyer,  Ellis,  Joseph  &  Mi^ls,  Comments  on  Notice  of 
Proposed  Rulemakino  for  Financial  Responsibility  for  Water 
Pollution  (Vessels).  January  24,  1992,  pp.  8  &  9. 

'°*A  variation  of  this  approach  is  simply  to  consider  P&I 
Club  membership  as  an  alternative  form  of  "self-insurance."   The 
effect  is  the  sa.Tie  as  the  membership-as-an-asset  approach. 
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li.T'.lts.   Acceptance  of  Pol  Cluo  r.on-.ljersnip  as  an  asset,  tc  anatie 
the  insured  to  r.cct  the  self  insurance  requirements  of  t.^e 
proposed  financ:.£l  responsibility  regulaticns,  would  di;-  -nish 
that  assurance  and  expose  the  GSLTF. 

The  Coast  Guard,  and  Federal  Karitirr.e  Cornr.ission  before  it, 
have  always  cor.strued  "assets"  to  be  those  which  are  attachable, 
in  the  United  Stares,  by  clai.T.ants.   The  face  value  of  insurance, 
ether  than  prepaid  pre-niu.-.s,  is  not  considered  an  asset  unoer 
Generally  Accepted  Accounting  Principles  ("GAAP")  or  any  other 
known  accounting  principles.   Because  both  straight  commercial 
Insurance  and  P£I  Club  rules  provide  for  a  host  of  policy 
defenses  and  other  exclusions,  there  is  no  assurance  or  even  any 
promise  that  the  face  amount  of  the  policy  will  be  made 
available.   This  is  not  evidence  of  financial  responsibility. 
Moreover,  because  of  the  pay-to-be-paid  rule,^°'  a  Club  member 
does  not  have  the  right  to  demand  payment  by  a  Club  to  a 
claimant.   Hence,  P&I  membership  is  not  considered  an  asset  in 
the  self -insurance  equation  in  the  rule. 

Without  direct  action,  due  to  P&I  Club  rules,  such  as  the 
pay-to-be-paid  rule,  the  P&I  Clubs  will  be  under  no  legal 
obligation  to  pay  claimants  for  costs  and  damages  associated  with 


^°'P&I  Club  insurance  is  not  straight  insurance.   It  is 
indemnity  insurance,  which  means  that  a  P&I  Club  is  under  no 
obligation  to  pay  one  of  its  members  unless  that  member  pays  the 
claim  first  out  of  its  (the  member's)  own  pocket.   If  the  liable 
member  is  unable  to  pay  out  of  its  own  pocket,  e.g.,  if  it  is 
insolvent,  has  declared  bankruptcy,  or  its  only  asset,  the 
vessel,  is  on  the  bottom,  the  Club  is  under  no  obligation  to  pay 
the  claim. 
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an  oil  or  hazcrcious  suLstoncc  npill.   Claimant-S  would  hv.ve    no 
guaranty  that,  the  Pul    CluL^  would  net  invoke  policy  defenses  with 
the  result  belr.g  tr.at  the  rasponsible  party  ir.ay  not  hav- 
resources  or  r.ay  zg    vlllir.;;  tc  bankrupt  itself  to  avoid 
compensating  da.r.aged  parties.   This  same  result  could  occur  under 
the  state  financial  respcnslbility  systems  cited  above  as 
precedent. 

A  funda;T.ental  purpose  cf  OFA  90  is  to  ensure  that  the 
polluter  pays.   Should,  for  whatever  reason,  a  P&I  Club  elect  not 
to  compensate  a  claimant  for  danages  resulting  from  a  spill,  the 
OSLTF  may  be  required  to  provide  that  compensation  and  may  not  be 
able  to  obtain  recovery  through  subrogation  if  the  resfJonsible 
party  has  little  or  no  actual,  attachable  assets.    The  PSI 
insurance-as-an-asset  alternative  may  also  force  the  responsible 
party  to  liquidate  assets,  if  any,  and  possibly  cease  operations 
if  the  P6I  Club  elects  to  follow  its  njles  and  does  not  pay. 

Under  this  approach  then,  there  is  a  serious  concern  that 
responsible  parties  may  not  be  able  to  pay  for  costs  and  damages 
resulting  from  an  nil  spill.   Society  may  then  be  obligated  to 
pay  those  costs,  impairing  an  important  objective  of  OPA  90  -- 
internalization  of  pollution  costs.   This  option,  if  adopted, 
also  would  discriminate  in  favor  of  vessel  operators  who  are 
members  of  P&I  Clubs  and  against  operators  who  insure  through 
commercial  insurers.   Therefore,  adoption  of  this  approach  may 
well  be  challenged  by  either  shipowners  insured  by  traditional 
insurers  or  their  insurers  or  both. 
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Several    crr-.^pntor;    tc    t^.•     7F:a    SL:3goEro:'.    a    var-3tic 
Ftil    Club    rr.e~.t-cr^hip-as-  =  r.-^i:_-t 


^--'^  rsr^K 


^-^v  *eG 


-i      Ktri     r. 


e    r.ar.e: 


a  "less  payee"  under 


a  F&:  Club  pilici".   Tr.13  icprc:--;'  is  inter^dsd  to  2II0W  tne 
goverrjT-.ent,  as  the  ir-anag-sr  cf  tr.e  CSLTF,  tc  stsr.d  in  the  sr.oes  cf 
a  vessel  owner  cr  cperator  v.r.on,  fcr  whatever  reason,  it  fails  tc 
pay  oil  pclluticn  clair-.s  an-^  cleanup  costs.   There  is  a  provision 
in  P&I  Insurance  contracts  which  allows  for  the  establishr.ent  cf 
an  assignee  or  "loss  payee".   As  a  "loss  payee",  the  OSLTF  could 
pay  private  third  party  oil  pollution  claims,  and  then  would  seek 
possible  reimbursement  from  the  responsible  party's  P&I  Club  up 
to  the  financial  responsibility  amount. 

The  assign.ment  provision  has  been  available,  for  limited 
use,  for  many  years.   It  is  traditionally  used  by  banks  that  have 
loaned  money  to  vessel  owners.   Should  the  vessel  owner  default 
ort  the  loaii^  the  bank  is  in  a  better  position  ::o  obtain  its 
loaned  money  directly  from  the  P&I  Club  in  the  form  of  payments 
that  would  otherwise  go  to  the  vessel  owner.  ^" 

Under  the  loss  payee  approach,  the  P&I  Clubs  would  still 
retain  the  same  policy  defenses  that  they  would  have  if  they  were 


^^°The  Coalition  of  Eight  American  Companies  are  the  chief 
advocates  of  the  option.   See  Coalition  of  Eight  PRIA  Comments. 

''^Despite  this  arrangement,  in  recent  years  many  lenders 
have  purchased  mortgagee  insurance  to  protect  their  investment. 
BankAssure  is  a  leader  in  this  insurance  product.   See  Nicholson 
Chamberlain  Colls  BankAssure  Ltd.,  Comments  on  the  Preliminary 
Peoulatorv  Irrpact  Analysis.  September  20,  1993,  p.  5. 
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dealing  directly  with  the  vessel  cwner  cr  orerotor.   Also,  the 
"paid-to-be-paid"  rule  would  net  be  waived.   Thus,  the  "loss 
payee",  in  this  case  the  Federal  Goverrjr.ent,  would  firs'  be 
required  to  process  and  pay  any  oil  pollution  claims  and  cleanup 
costs  not  paid  i:y  the  responsible  party,  and  then  suorr.it  a  bill 
to  the  P&I  Club  for  consideraticn  cf  pai^r-ent.  In   addition,  any 
liabilities  of  -^he  vessel  O'-mer  cr  operator  to  the  Pil  Club  could 
first  be  deducted  by  the  P&l  C-ub  before  payr.er.t   cf  a  clain 
subnitted  by  the  "loss  payee". 

The  P&I  Clubs  would  also  have  to  give  their  conse.nt  to  the 
CSLTF  becoming  a  "loss  payee". "^   There  is  some  indication  they 
may  not  give  their  consent  due  to  fear  that  the  courts  will  look  - 
behind  this  arrangement  and  consider  the  P&I  Club  an  OPA  90 
guarantor  based  upon  allowance  of  the  assignment  and  other 
actions  of  the  P&l  Club,  such  as  submission  of  information  to  the 
Coast  Guard  concerning  entry  and  termination  of  entry  of  the 
member.   In  addition,  P&I  Clxxb   rules  prohibit  members  form  using 
entry  in  a  P&I  Club  as  evidence  of  financial  responsibility  under 
C?A  90. 

Even  if  the  P&I  Clubs  would  allow  the  OSLTF  to  become  a 
"loss  payee",  without  direct  action  the  P&I  Clubs  will  be  under 
no  legal  obligation  to  reimburse  the  OSLTF  for  the  payment  of 
private  third  party  oil  pollution  claims  that  the  Fund  has  paid. 


"'Submitted  to  the  COFR  Docket  is  a  letter  written  by  the 
International  Group  of  P&I  Clubs  to  the  American  Petroleum 
Institute  which  indicates  that  the  International  Group  has  yet  to 
support  the  "loss  payee"  assignment. 
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A:_:  Is  the  cjsct    wit.'i  accept ir.-;  n-.i^.r.bor  nhip  In  a  i^il  CIu;-  at.-  an 
ii:  1. s -J •-■   -he  Cli-'ts  cc^ld    ir.vi.--.-:  r.,---y  defenses  wltr:  '.he  :o;-'jlt 
te:.  ng  thct  the  CSLTF  .is  lc:t  rzz.':-:^g    the  till.-"'   This  •.  'uld 

atta^hsilo  assets.   Witnc-t  cir'j.t  action,  there  is  nc  assurance 
t:-..:-.t  the  pol^.uter  pays  prj.r.cip^a  -.culd  be  guar  =  ntiaif,  a;-  ra-jire: 
Ev  C:-A  90. 

It  is  uncertain  if  vessel  owners  would  incur  any  acc-tirnal 
ccsts  under  the  rr,er.bership-2S-ar.-as3et  or  less  payee  approaches. 
The    Pul  Clubs  have  not  indicatad  whether  shipouTiers  would  be 
assessed  a  surcharge  assur.ing  the  Clubs  were  willing  to  agree  to 
the  OSLTF  becoming  a  "loss  payee".   In  addition  to  providing  nc 
assurance  or  even  a  pro.T.ise  that  t.ie  polluter  will  pay  pollution 
clairr-.s,  t.he  "loss  payee''  variation  ir.ay  increase  ccsts  for  oil 
co.nsumers  through  higher  payouts  by  the  OSLTF  and  Superfund 
should  a  P&I  Club  deny  claims  and  the  responsible  party,  for 
v.'^.etever  reason,  does  not  pay.   Thus,  it  may  necessitate  the 
continuation  of  the  collection  of  oil  taxes.   Also,  additional 
costs  would  be  incurred  by  the  OSLTF  because  the  Federal 
Govera-Tent  would  first  have  to  adjudicate  claims  that  would 
other^;ise  be  processed  b:-'  the  responsible  party's  insurer.   As  in 
the  case  with  using  P&I  Club  memb^ership  as  an  asset,  this  option 


^•^Under  similar  trust  funds,  such  as  CERCLA,  Congress 
expects  the  Environmental  Protection  Agency,  the  manager  of  the 
trust  fund,  to  recover  cleanup  costs  from  the  responsible 
parties .   See  House  Subcomm.  on  Investigations  and  Oversight  of 
the  Comm.  on  Public  Works  and  Transportation.  1 03d  Cong.  1st 
Sess..  Administration  of  the  Superfund  Program  27  (Comm.  Print 
1993). 
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distinguir-hos  )j.ot::c'i:^    P&  I  CluL-s  end  traditional  In^jurer:;,  ar.d 
could  be  centre-tod  oy  either  s;iipcwr.ori-  Insured  bv  traditional 
insurers  cr  thc-.r  inn.r--.'"  tr  cctn. 

D.   ACJTJST  g  E  r^  ~-  '■  \  ~  -TA.'  ■C""  ?""'?.'^-.'l.-  £ 
1 .    Gen&rcl  :  l"7.u.jsicn 
T^e  interim  rui-i  per-^ts  a  vesssi  cperatcr  vlth  a  srpecifiad 
level  cf  attechaM.,  l,n:.te:;  £?t3te£3  assets  to  self -insure  ir  order 
to  establish  finarcia!.  respcnsibili-ty .   To  self -insure ,  the 
applicant  nust  establisn,  by  an  audit  of  an  independent  certified 
public  accountant,  that  it  maintains,  in  the  United  States, 
wcrking  capital  and  net  worth  in  amounts  at  least  equal"  to  the  ' 
total  amount  of  financial  responsibility  required  under  OPA  90 
c.nd    CEHCLA.''*   Another  method  to  demonstrate  financial 
responsibility  is  through  a  financial  guaranty.   This  allows  a 
vessel  operator  to  meet  the  financial  responsibility  requirement 
by  having  any  other  firm,  usually  an  affiliated  company,  comply 
with  the  self-insurance  method  on  behalf  of  the  vessel  operator. 
Both  these  methods  are  currently  available  under  the  present 
financial  responsibility  regulations. 

As  of  Fall  1993,  only  two  percent  of  all  COFRs  issued  by  the 
Coast  Guard  were  backed  by  self-insurance  or  a  financial 


'^*Net  worth,  as  defined  in  the  rule,  is  the  amount  of  all 
assets  located  in  the  United  States,  minus  worldwide  liabilities, 
Working  capital  is  defined  as  the  amount  of  current  assets 
located  in  the  United  States,  less  all  current  worldwide 
liabilities.   The  working  capital  test  is  routinely  waived  for 
financially  stable  operators  who  meet  the  net  worth  test,  if  a 
waiver  is  requested. 
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1  '■•  l.,,ail  (>;-.■:■.  ii.r  ;v,il.l]c  (-•;  -i.    ,■ 
n-.'.:»-!  I.':i-  ism:i's  unci  rhtMc.;  si»'  :.,! 

Al!  isbuf*f  now  ha\-c  Ixtii  iiirvri.  and 
:':?■  C..a^•  C.u;.rt:  h^f  rii-.i<!.-ii  1..  in:, ;.: 
■..'■.e  ess'-T.ce  c!  Lhc  N1'K.M.  sjl);i-c;  lo 
Itx-hcical  chances  adopting  rr.an\  o:\::r 


inf.. 


ailv 


a'.iev 


i  -I  Gubs  and  cL'-.c  cuariinurs  Ci.u:c; 
"^Dmchow  bccoir.o  SuUiccl  lo  unlimit'rd 
l'ab:;!rv.  These  chanees  Bre  irirntified  Ir. 
the  ci;scv;ss;cn  that  follows  The  Coast 
Guard  has  decided  on  lh;s  course  of 
i—uOC  L^^Cduse  It  btlieies  that  me 
centra^  otnectjons  of  the  commentere  to 
the  r-^le  EL.t  ob>ectJcns  lo  OF'A  90  .:se;f 
:tcr  exan:rlp,  poten'jaj  iir.iim.led 
L:.!:ihty  of  \esij,*i  oi^Tiers  and  operators). 
ar.^.  -.i  cecessa.'!,.  shouiG  be  deait  wilh 
bv  tile  Congress  and  not  the  Coast 
(,uartl  The  centraJ  issue  germane  to  this 
nilematnng  u  wDether  owners  and 
opeTBtors  will  be  able  to  obtain  fmancial 
respoasibihrv  guaranties  if  the  P&I 
(;]:iut)«.  as  they  have  declared,  do  not 
pro%Tde  gu^nintjes  of  insurance.  From 
the  letters  sulJmitted  to  the  regulatory 
docket,  the  Co&et  Guard  coociudes  that 
evmi  if  the  P&i  Ciubs  do  not  provide 
Ihaca  guorHDlSes,  altemaUve  finanrUi 
respoDiibiHty  sourr^e?  will  be  available. 
These  incmofi  commeraaJ  insurance 
entities  and  surety  bond  companjes.  as 
well  as  the  potential  greater  use  of  self- 
insuraoce  and  financial  guaranties. 
Thesr  fcltematlves  are  described  more 
fully  in  the  fiii«J  regulatory  impact 
analyiU  fKlA)  that  accompanies  this 
rule,  a  sm^mary^of  which  appears  under 
the  hfwrilife  "Regulator),  Impact 
Aiialy»is"_in  this  preambip^The  Coast 
Guard  has  dotermiued  that  the  approach 
In  the  UPKM  best  fulfUU  the  intent  of 
Congi^ss  to  assure  prompt  and  certain 
coap^-miatiGE  bv  the  polluter  to  victims 
of  oil  Bpills  and  hazardcus  substance 
releases.  Other  suggested  alternatives  do 
not  satisfy  that  intent  Among  these 
alternatives  are:  treating  P&I  Club 
membership  as  an  asset  for  self- 
msurance  purposes;  treating  ?&.!  Club 
membership,  with  a  provision  mailing 
the  Oil  Spill  Liability  Trust  Fund  a 
"loss-payee,"  aj  e  form  of  sell- 
insurance;  and  adoption  through 
legislation  of  a  "Mandatory  Excess 
Insurance  Fadhty  "  These  allemativet 
are  diacuseed  ia  detail  In  the  Gnal  RIA.  . 
accompanying  this  role  TTis 
alternatives  have  not  been  adopted.  Thai 
was  the  main  Issue  in  this  proceeding. 
The  other  isjues  primarily  concern 
specific  eciinicai  aspects  of  eacn 
section  of  the  rules. 

('art  and  Section  Numbers 

Thr  .VPRM  proposed  that  preexisting 
par  130  be  replaced  by  a  completely 


:.•  '.v  p„;i  ;  !      ■:  ..•  p„n.s  131  ami  l.i:  iif 
r'-rnM-il.  „r.f:  •■..,•.:  .iiS'pan  U  of  piv.1  KC 
Sc  aM;;t-vort  a:  ,1  rrsr.'\rd.  l:i  orUft  tii 
1  iiose  ii:  :^.v  ri'w  rulrs  w  iih  the  jea't 
uis.-uptKin  u.-..:  cost  :,'  the  m.irr.i.'iic 
infi'jstr;. .  an  craerlv  compliance 
si-hi'duic  is  Ix  .:;t  nrjr  p'pd  This 
sc.".'-'UuiL-  al,  ■•.vs  evs;,-^  Ci-rlificatrrs  h: 
r.'jr.-tani.  vi'ss^.s  :c  bf^  Uicc  until  thci.- 
rf^'ii.ariy  scbtCiiied  exp;,-a'_or.  odies.  iiS 
coscrJbfcd  in  the  section  of  this  preamble 
hoeled.  ";.~-_:-.-.T:e.".'.alion  Schcdjie." 
Because  ol  this  phased  approach. 
proexistinR  parts  !30.  131.  and  132.  ar.d 
sjopart  D  o:  par.  13r.  must  temporanjy 
remain;  efTec"ive  af'er  the  eflective  date 
of  this  .nile-  Accord-ingly.  a  new  part  12b 
has  been  desi^iatcd  for  the  rule  that 
vfi'A  replace  r,i?e\-is"int;  parts  130.  131. 
and  132,  ace  subpart  D  of  part  137. 
Conlormmg  amendments  have  been 
made  to  33  CFK  parj  130.  131.  and  132. 
and  subpart  D  of  part  137.  The  following 
table  shows  the  location  in  the  new  part 
1 36  of  the  corresponding  sections  of  the 
NPRM: 


H.h."i,ile: 


NPRM  Part  130 

Pan  138 

I30.1tb) 

.i3a.ia 

130.1(a):  130.2(b) 

138.12. 

(-»es»or). 

13ai5[newJ. 

130.2  _..       _ 

138.20. 

130.3 .._. 

138.30. 

130.4  

138.40. 

130.5 

138.5a 

130.6 _. 

138.60. 

130.1(c)  

ISa.66. 

130.7 

138.7a 

1.30.8 

138.80. 

^X»  ...„ 

138.90. 

130.10 

138.100. 

130.11 

138.110. 

IVl  1!> 

138.120. 

130.13 

138.130. 

130.14  _ 

138.140. 

130  15  

138.150. 

Appenda  A  „. 

Appendix  A. 

Appencto  B  _ 

Appendtx  B. 

Appenda  C  _.. 

Appendix  C. 

Appendix  D  

Appondre  C. 

Appendix  E   

Appendix  E. 

AppencBx  G  1 

138.80(t). 

thr  i:i:pli^mi-:it 

oulrii.l.snb.-t 

-Uu-<luleJ  IS  to 

i.-:.r.s:tion  lo  p. 

'-.  T.r  coni:i-r;;'.ers  re^-.i::i::.*';".d(  .1 

COFRs  issued  under  t;ie  pn^e.ust: 


i!i  In 


np 


.lali 


■■  tc  rv: 


Implemeatatioo  Schedule 

Section  lOiefb)  of  OPA  90  (33  U.S.C 
2716(h))  states  that  finanoal 
responaihility  regulations  underacts 
repealed  or  superseded  by  CH>A  90 
remain  In  effect  until  superseded  by 
new  regulations  issued  under  OPA  9a 
Therefore.  O.e  financial  responaibility 
requirements  in  33  CFR  part  130 

(FWPCA).  33  CFR  part  131  (TAPAA).  33      new  rule  may  appear  comphcatod  it  is 
CFK  part  132  (OC^LAA),  and  33  CFR  designed  to  impose  the  least 

part  137.  subpart  D  (DP.M  will  remain  bunlonsome  requirement.<;  on  the 

in  effect  with  respect  to  individual  regulated  communiiv  wtule  balancmg 

vessels  in  the  manner  prescribed  by  the  need  of  potential  clainaanls  t^  be 

secuon  138  15  of  this  rule.  The  Intent  of      assured  that  the  vosselt  p"«inH  ""  J 


i>p;ratior.  dj'i;s  ".'.(■  '.oust  Guar."  :s 
a;:-^p'.ng  tl..-.-  i.c.~.~'—.r.  but  onn  with 
respect  to  no.-i-ta.-.*.  vessels.  l.\s 
explained  be;ow.  larj^  vessels  will  be 
ro-quired  to  de— .onsh-atc  liniJicial 
r!,'5pcnsibiliiv  under  me  new  part  138 
on  a  more  expedited  scfcec.ale.)  Tins 
phased-in  transition  wiji  also  enable  the 
Coast  Guard  to  issue  new  t^ertificates  in 
a.-  orderly  .Tisa-ner  u:...^.'!?  ex.:»tLng 
resources.  RaL^.er  tha.n  a'temptir.c  lo 
is;ue  approxirr.ately  23.000  new  ,tOFRs 
bv  a  single,  manoatorv  date,  the  Coast 
Guard  expects  the  future  Certificate 
renewal  cvcie.  applicable  to  Certificates 
issued  under  this  mie.  to  result  in  the 
renewal  of  about  one-third  that  number 
each  vear.  No  new  Coast  Guard 
resources  would  be  required  for  that 
routine  renewal  crycle. 

The  existing  operators  of  non-tank 
vessels  wtuch  presently  are  subject  to 
the  regulations  issued  under  ooe  or 
more  of  the  preexisting  CFR  parts  may 
continue  ft)  comply  w^th  those 
preexisting  regulations  for.  in  some 
cases,  three  and  one  half  years  after 
pubhcation  of  ttiis  rule  in  the  Federal 
Register,  depending  up>on  the  expiration 
dates  of  their  preexisting  COFRs.  These 
operators  also  have  the  opticti  of 
choosing  to  comply  with  this  rule  soon 
aftef  its  initial  implementation  date, 
which  is  180  days  after  the  publication 
date.  i.e..  "effective  date". 

On  the  other  hand,  self-propelled  tank 
vessels,  followed  by  non-telf-propelted 
tani  \essels,  will  i>e  required  to  comply 
with  this  rule  sooner  than  non-tank 
vessels  because  of  the  generally  greater 
danger  of  large  and  possibly 
catastrophic  spills  from  tank  vessels. 
Self-propelled  tank  vessels  will  be 
required  to  submit,  not  later  than  180 
days  after  publication  of  this  rule  In  the 
FedermJ  Kegister.  at  least  the  evidence  of 
financial  responsibility  required  by  thij 
rule  (new  application  forms  will  be 
required  later).  Non-»elf-propelled  tank 
vessels  (i  e.,  tank  barges)  will  be 
required  to  submit,  not  later  than  aiM 
jnar  ailer  pubiicatiODof  this  luKln'tbe 
Federal  Register,  application  forms  as 
well  as  evidence  of  financial 
responsibllitv  required  by  this  rule. 
Although  this  phased  transition  to  the 


123 


CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  9 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  HAS  BEEN  THE  ROLE  OF  INSURANCE  COVERAGE  3Y  F5I 
CLUBS  WITH  RESPECT  TO  REMOVAL  COSTS  AND  DAMAGE  LIABILITY  PRIOR  TO 
AND  UNDER  OPA-90?   WHO  WAS  ELIGIBLE  TO  FILE  CLAIMS  AGAINST  A 
RESPONSIBLE  PARTY  OR  GUARANTOR  PRIOR  TO  AND  UNDER  OPA-90? 

Answer.   The  P&I  Clubs  have  provided  in  the  past,  currently 
provide,  and  have  stated  they  will  continue  to  provide,  insurance 
coverage  for  oil  spills  under  U.S.  law.   In  addition,  P&I  Clubs 
provided  evicence  of  financial  responsibility  under  former 
section  311(p)  of  the  Federal  Water  Pollution  Control  Act  ( FWPCA ) 
and  under  the  Trans  Alaska  Pipeline  Authorization  Act.   Under  the 
FWPCA,  the  financial  responsibility  provider  was  subject  to 
direct  action  by  the  federal  government.   Under  the  TAPAA,  direct 
action  was  available  to  any  damaged  party. 

The  Clubs  also  provide  guaranties  under  the  international 
Civil  Liability  Convention  (CLC),  and  consent  to  claims  from  all 
parties.   Under  both  the  TAPAA  regulations  and  the  CLC,  a 
guarantor  is  precluded  from  invoking  policy  defenses. 

CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:   IC 
COFR  HEARING,  21  JL'LY  94 


QUESTION.   HAS  "HERE  BEEN  ANY  TIME,  TO  THE  COAST  GUARD'S 
KNOWLEDGE,  THAT  F&I  CLUBS  HAVE  NOT  PROVIDED  THE  COVER  TO  ITS 

LIMIT  FOR  AN  GIL  SPILL? 


Answer.   A  few  times  over  the  past  24  years,  the  United  State; 
has  had  to  litigate  in  order  to  secure  payment,  but  those  few 
cases  involved  novel  issues  and  do  not  represent  the  reliability 
of  PSI  Clubs  as  guarantors.   Overall,  the  Clubs'  record  is 
outstanding.   The  Clubs,  insofar  as  claimants  are  concerned, 
voluntarily  acted  like  OPA  90  guarantors  before  there  was  an  OFA 
90,  and  they  continue  to  do  so  today,  despite  what  may  be  said 
technically  for  the  record.   The  Coast  Guard's  perception  of  the 
Clubs  is  based  on  a  long-standing  relationship  of  trust  and 
respect,  but  the  explicit  wording  of  OPA  90 's  guarantor 
provisions  results  in  our  current  requirement  of  written 
guaranties . 

CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:   H 
COFR  HEARING,  21  JULY  94 


QUESTION.    IF  THIS  PL'LE  .-iAC  5EE::  ir;  EFFECT,  WHAT  PtPCENTAGE  OF 
THE  ACTUAL  REMOVAL  COST  AND  DAMAGES  WOULD  IT  HAVE  COVERED  IN  THE 
EXXON  VALDEZ  INCIDENT  AND  ThE  MORRIS  J.  3ERMJ\N  I.NCIDENT? 

Answer.   The  rule  would  have  required  Exxon  to  have 
established  S114  rnillicn  worth  of  evidence  of  financial 
responsibility.   The  pre-0?A  9C  rule  (33  CFR  131)  required 
evidence  of  financial  responsibilty  only  in  the  amount  of  $14 
million . 

In  the  MORRIS  J.  BERGMAN  spill,  we  estimate  that  this  rule's 
requirement  of  evidence  of  financial  responsibility  of  SIO 
million  would  have  assured  payment  of  just  over  10%  of  the  costs 
and  damages.   If,  however,  the  guarantor  was  able  to  utilize  a 
defense  to  liability,  e.g.,  willful  misconduct  of  the  vessel 
operator,  this  rule  would  have  had  no  effect.   That,  of  course, 
is  the  reason  why  U.S.  taxpayers  and  consumers  contribute  to  the 
backup  Oil  Spill  Liability  Trust  Fund. 
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CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:   12 
COFR  HEARING,  21  JULY  94 


QUESTION.   HAS  THE  COAST  GUARD  INVESTIGATED  THE  VARIOUS 
METHODS  ADOPTED  BY  STATE  GOVERNMENTS  AS  WAYS  TO  PROVIDE  THE 
EVIDENCE  OF  FINANCIAL  RESPO;:SIBILITV  THAT  MIGHT  ALLOW  THE  P&I 
CLUBS  TO  CONTINUE  TO  PROVIDE  COVERAGE  BUT  NOT  3E  GUARANTORS? 
fI.E.  CALIFORNIA,  WASHINGTON,  ETC.) 

Answer.   Yes.   The  Coast  Guard  Iccked  at  these  options,  but 
concluded  that  OPA  90  does  not  provide  the  flexibility  allowea  bi- 
state  laws.   The  discussion  in  the  Regulatory  Impact  Analysis 
pages  88-91  ; attached)  amplifies  our  conclusion. 

CScc  tttacV  cr.t  tn  ^uestlon  8.) 


CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:   13 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  HAPPENS  IF  AN  INSURANCE  ENTITY  PAYS  SEVEFIAL 
CLAIMS  THAT  CAUSES  IT  TO  FALL  OUT  OF  COMPLIANCE  WITH  THE 
STANDARDS  REQUIRED  TO  MEET  APPROVAL?   WILL  THE  COAST  GUARD 
SUSPEND  OR  REVOKE  THE  COFRS  THAT  THE  ENTITY  ISSUED? 

Answer.   The  Coast  Guard's  COFR  guarantor  approval  standards 
are  designed  to  make  such  an  event  highly  unlikely.   The  Water 
Quality  Insurance  Syndicate,  Lloyd's  Underwriters  and  the  member 
companies  of  the  Institute  of  London  Underwriters  are  examples  of 
commercial  guarantors  who  routinely  pay  numerous  claims  without 
causing  their  financial  conditions  to  fall  below  an  acceptable 
standard.   Only  once  during  the  24  year  history  of  this  program 
did  claims  payouts  cause  the  solvency  of  an  approved  guarantor  to 
fall  below  our  standards.   In  1984,  a  P&I  Club  lost  the  backing 
of  its  reinsurers  because  of  the  alleged  failure  of  the  Club  to 
make  a  material  disclosure  to  the  reinsurers  when  the  reinsurance 
was  being  purchased.   The  Club,  therefore,  had  to  pay  claims  out 
of  its  own  reserves  and  soon  became  insolvent.   The  Coast  Guard 
was  forced  to  write  to  all  of  the  involved  vessel  operators  and 
instruct  those  operators  to  obtain  acceptable,  substitute 
guaranties  by  a  certain  date.   Failure  to  do  so  would  have 
resulted  in  the  revocation  of  the  operators'  COFRs .   Accordingly, 
the  involved  vessel  operators  changed  guarantors. 
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CONGRESSMAN  TAUZIN  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:   1-3 
COFR  HEARING,  21  JULY  94 


QUESTION.   IF  A  VESSEL  OWNER  ACQUIRES  A  SURETY  BOND  TO  GET  A 
COFR,  WHO  WILL  SERVICE  THE  CLAIM  IN  CASE  OF  A  SPILL?   WHO  WILL  BE 
THE  PARTY  THAT  RECEIVES  THE  BOND  AND  WHO  DECIDES  THE  PRIORITY  AND 
APPROVAL  OF  CLAIMS? 


Answer.   A  surety  company  providing  a  surety  bond  guaranty  is 
like  any  other  "guarantor."   Claims  may  be  filed  directly  against 
that  guarantor  (surety  company),  and  that  guarantor  will  be 
expected  to  process  those  claims.   Except  as  otherwise  provided 
in  OPA  90,  all  claims  must  be  presented  first  to  the  responsible 
party  or  guarantor  before  presentment  to  the  fund.   If  each 
person  to  whom  the  claim  is  presented  denies  all  liability  for 
the  claim,  or  it  remains  unsettled  after  90  days,  the  claimant 
may  elect  to  submit  the  claim  to  the  fund.  OPA  90  does  not 
specify  the  order  in  which  a  guarantor  (or  responsible  party  for 
that  matter)  pays  claims.   On  the  other  hand,  the  Internal 
Revenue  Code  provides  that  if  claims  exceed  the  balance  in  the 
Oil  Spill  Liability  Trust  Fund,  those  claims  shall  be  paid  by  the 
Fund  in  full  in  the  order  in  which  they  were  finally  determined. 
26  U.S.C.  9509(e)(3).   A  guarantor  receiving  claims  is 
responsible  for  deciding  the  priority  and  approval  of  claims 
received  by  that  guarantor. 

It  might  develop  that  the  surety  companies  will  receive  few  if 
any  direct  claims.   The  responsible  party's  P&I  Club  or  other 
insurer  may  wish  to  pay  claims.   Only  in  those  circumstances  in 
which  the  insurer  refuses  to  pay,  because  of  policy  defenses  or 
for  other  reasons,  is  the  surety  likely  to  receive  direct  claims. 
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CONGRESSMAN  BARLOW  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  1 
COFR  HEARING,  21  JULY  94 


QUESTION.  WHY  HASN'T  THE  COAST  GUARD  PUBLISHED  THE  CRITERIA 
BY  WHICH  INSURANCE  COMPANIES  WILL  BE  JUDGED  "ACCEPTABLE"  TO  THE 
COAST  GUARD? 


Answer.   The  criteria  has  been  much  the  same  for  the  last  24 
years  and  has  been  available  to  anyone  who  inquired.   Also, 
because  the  P&I  Clubs  and  other  established  guarantors  provided 
the  backing  for  almost  all  vessel  operators  wishing  to  evidence 
their  financial  responsibility,  we  did  not  believe  another 
Federal  regulation  was  necessary. 


CONGRESSMAN  BARLOW  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  2 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  ARE  THE  CRITERIA  FOR  FINDING  INSURANCE 
COMPANIES  ACCEPTABLE? 


Answer.   With  respect  to  insurance  companies,  we  consider  each 
prospective  guarantor's  approval  as  an  agency  adjudication  where 
each  case  is  determined  on  its  own  merits,  given  the  totality  of 
the  circumstances.   The  following  criteria  are  used  in  our 
determinations : 

a.  The  first  criterion  is  that  prospective  guarantors  must  be 
financially  sound  and  be  able  to  write  risks  at  the  intended 
level.   In  the  case  of  stock  companies,  our  general  policy  with 
respect  to  tankships  is  not  to  allow  retained  risks  exceeding 
approximately  5  percent  of  policyholder  surplus  or  10  percent  of 
policyholder  surplus  in  the  case  of  non-tankships.   In  the  case 
of  true  mutuals,  such  as  the  International  Group  of  Protection 
and  Indemnity  Clubs,  "policyholders  surplus"  can  be  a  relative 
term  because  of  the  ability  of  mutuals  to  call  upon  their  members 
for  additional  funds,  as  needed.   Therefore,  our  policy  is 
flexible  concerning  the  amount  of  risk  on  particular 
undertakings . 

b.  The  second  criterion  is  that  a  prospective  guarantor  must 
participate  in  a  sound  reinsurance  program,  as  implied  in  the 
above  discussion  of  the  first  criterion. 

c.  Other  criteria  are:   willingness  to  provide  financial 
reports;  government  oversight  at  the  place  domiciled;  appointment 
of  a  United  States  agent  for  service  of  process;  and  an 
unblemished  record  concerning  any  previous  guaranties  filed  with 
the  Coast  Guard. 

An  insurer  is  automatically  assumed  to  meet  the  first  two 
criteria  mentioned  above  if  the  insurer  has  been  awarded  a  "B"  or 
better  rating  by  the  well-known  professional  insurance  rating 
organization,  A.  M.  Best,  and  has  a  Best's  financial  rating 
commensurate  with  the  size  of  the  net  risk  the  prospective 
guarantor  intends  to  retain.   Our  criteria,  although  probably 
more  strict  than  other  agencies,  has  been  consistently  applied 
for  many  years  and  is  based  on  criteria  established  by  the 
Maritime  Administration,  Federal  Maritime  Commission  and  A.  M. 
Best.   This  is,  however,  an  area  of  regulation  where  the  Coast 
Guard  has  some  flexibility,  and  the  Coast  Guard  is  mindful  of  the 
language  in  OPA  90 's  Conference  Report  concerning  one  of  OPA  90 's 
section  1016  objectives:   fostering  a  continuing  market  for 
guarantors. 
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CONGRESSMAN  BARLOW  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  3 
COFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  MECHANISM  DOES  THE  COAST  GUARD  ENVISION  FOR 
MONITORING  THE  COFR  APPLICATIONS  THAT  ARE  RECEIVED? 


Answer.   The  Coast  Guard's  National  Pollution  Funds  Center 
maintains  a  computer-based  COFR  data  base  which  we  will  utilize 
for  this  purpose. 


CONGRESSMAN  BARLOW  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  4 
COFR  HEARING,  21  JULY  94 


QUESTION.   DOES  THE  COAST  GUARD  FEEL  IT  HAS  ANY  FLEXIBILITY 
UNDER  THE  LAW  TO  CONSIDER  SOLUTIONS  DEVELOPED  BY  INDUSTRY? 

Answer.   As  currently  written,  OPA  90  does  not  provide  the 
flexibility  to  allow  the  Coast  Guard  to  adopt  the  industry 
solutions  that  were  advanced  during  the  notice  of  proposed 
rulemaking  stage  of  this  proceeding.   For  example.  Congress  did 
not  empower  the  Coast  Guard  to  accept  P&I  Club  membership  to  be  a 
form  of  financial  responsibility  without  subjecting  the  P&I  Club 
to  guarantor  status  under  OPA  90.   Similarly,  the  Mandatory 
Excess  Insurance  Facility  solution  would  require  an  entirely  new 
legislative  approach  which  is  still  in  its  formative  stage  and 
which  embodies  no  assurances  that  either  Congress,  or  industry  as 
a  whole,  would  approve  it.   Further  explanation  respecting  the 
incompatibility  of  the  industry  proposals  with  Congressional 
OPA  90  mandates  are  contained  in  the  attached  excerpts  from  the 
Regulatory  Impact  Analysis  (pages  88-97). 

(See  attachment  to  question  8  of  Mr.  Tauzin  fpr  excerpts  ) 
More  recently,  the  insurance  and  surety  industry  nas  been 
exploring  new  methods  for  demonstrating  financial  responsibility 
that  are  in  accord  with  OPA  90.   The  Coast  Guard  is  considering 
these  methods. 


CONGRESSMAN  BARLOW  QUESTIONS 
WITH  COAST  GUARD  ANSWERS:  5 
CCFR  HEARING,  21  JULY  94 


QUESTION.   WHAT  WILL  YOU  DO  IF  THE  SPECIALTY  INSURERS  FAIL  TO 
EMERGE  AS  ANTICIPATED? 

Answer.   We  have  stated  before  that  we  have  not  placed  all  our 
eggs  in  one  basket--  we  believe  a  mix  of  opportunities  for 
compliance  will  exist.   Presently,  the  market  is  reacting  to  the 
need  for  evidence  of  financial  responsibility  in  light  of  the  P&I 
Clubs'  refusal  to  issue  OPA  90  guaranties.   Companies  are  looking 
at  self-insurance  or  financial  guaranty  options,  surety  companies 
are  busily  developing  and  marketing  surety  bond  guaranties,  WQIS 
is  expected  to  provide  financial  responsibility  guaranties  for 
tiie  inland  and  small  coastal  fleet,  and  we  understand  that  both 
Shoreline  Mutual  and  First  Line  are  diligently  working  to 
finalize  their  arrangements.   We  have  heard  rumors  of  other 
companies  quietly  working  on  financial  responsibility  products, 
and  hundreds  of  insurers  around  the  world  could  choose  to  issue 
OPA  90  guaranties. 
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BEFORE  THE 

SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGATION 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

HOUSE  OF  REPRESENTATIVES 

STATEMENT  OF 

TERENCE  G.  COGHLIN, 

CHAIRMAN  OF 

THE  INTERNATIONAL  GROUP  OF  P&I  CLUBS, 

ON  THE  UNITED  STATES  COAST  GUARD 

INTERIM  RULE  ON 

CERTIFICATES  OF  FINANCIAL  RESPONSIBILITY 

UNDER  THE  OIL  POLLUTION  ACT  OF  1990 

21st  JULY,  1994 


My  name  is  Terence  Coghlin,  Chairman  of  the  managers  of 
The  U.K.  P&I  Club.  I  appear  here  today  as  the  Chairman  of  the 
International  Group  of  P&I  Clubs  (the  "Group")  on  behalf  of  the 
member  Clubs  of  the  Group.  I  am  accompanied  today  by  Lloyd 
Watkins,  Secretary  and  Executive  Officer  of  the  Group  and  Robert 
Seward,  a  partner  in  Tindall,  Riley  and  Company,  managers  of  the 
Britannia  Pandl  Club. 


I.  INTRODUCTION 

The  P&I  Clubs  are  privileged  to  appear  before  this 
Subcommittee  to  provide  their  views  on  certification  of  financial 
responsibility  under  the  Oil  Pollution  Act  of  1990  ("OPA  90"  or  the 
"Act").  The  matter  of  certification  was  the  subject  of  a  previous 
hearing  held  by  this  Subcommittee  on  6th  November,  1991  concerning 
the  Coast  Guard's  then  recently  issued  Notice  of  Proposed 
Rulemaking  ("NPRM") .  At  that  hearing,  the  Subcommittee  received 
testimony  from  the  Clubs  and  representatives  of  the  marine 
insurance  and  shipping  industries  which  was  unanimously  critical  of 
the  approach  to  certification  reflected  in  the  NPRM.  The  essence 
of  this  criticism  was  that  the  approach  was  unnecessarily  narrow 
and  rigid,  and  that,  if  the  certification  requirement  were  to  be 
implemented  in  the  manner  proposed  in  the  NPRM,  few  shipowners 
would  be  able  to  comply  with  that  requirement. 

Today's  hearing  is  occasioned  by  the  publication  on  1st 
July,  1994  of  the  Coast  Guard's  Interim  Rule  concerning 
certification,  and  accompanying  Final  Regulatory  Impact  Analysis 
("FRIA") .  Regrettably,  the  Coast  Guard  has  failed  to  take  proper 
account  of  the  concerns  we  and  others  have  raised  concerning  the 
approach  to  certification  embodied  in  the  NPRM,  and  has  instead 
published  an  Interim  Rule  under  which  the  certification  requirement 
of  OPA  90  would  be  implemented  in  a  manner  virtually  the  same  as 
that  contemplated  in  the  NPRM.  It  is  a  course  which  we  believe  is 
based  on  a  misunderstanding  of  the  reasons  for  enactment  of  OPA  90 
and  the  very  real  practical  benefits  of  the  P&I  Club  system. 

It  must  be  remembered  that  OPA  90  was  not  enacted  to 
address  a  perceived  crisis  concerning  the  availability  or  adequacy 
of  insurance  cover  for  U.S.  oil  pollution  risks.  There  was  no 
insurance  crisis  involved  with  the  EXXON  VALDEZ  spill.  The 
covering  P&I  Club  met  its  policy  obligations  in  full  —  to  the  tune 
of  $400  million.  Indeed,  prior  to  and  since  the  passage  of  OPA  90, 
the  Clubs  have  provided  insurance  cover  wide  enough  and  more  than 
sufficient  in  amount  to  meet  the  financial  responsibility 
requirements  of  OPA  90,  and  they  have  met  in  full  their  obligations 

This  malerial  is  prepared,  edited,  issued  or  circulated  by  The  International  Group  of  P&I  Cliihs,  78  Fenchurch  Street.  Manpower 
Building.  London.  EC3M  4BT.  England,  which  is  registered  with  the  Department  of  Justice.  Washmgton.  DC  under  the  Foreign 
Agent-s  Registration  Act  as  an  agent  on  behalf  of  The  International  Group  of  PAI  Clubs.  78  Icnchurch  Street.  Manpower  Building. 
London,  F-C:tM  4BT,  England  This  matenal  is  filed  with  the  Department  of  Justice  where  the  lequircd  Registration  .SUlenicnt  is 
available  for  public  uispection  Registration  does  not  mdicate  the  approval  of  the  contents  o(  the  matenal  by  the  United  States 
Government 


130 


under  that  cover  whenever  a  spill  has  occurred.  The  Clubs' 
insurance  cover  is  backed  by  more  than  sufficient  assets  and 
supported  by  a  unique  reinsurance  policy  written  on  terms  which 
ensure  the  ability  of  the  system  to  provide  the  breadth  and  amount 
of  oil  pollution  cover  which  the  Clubs  offer,  including  the  ability 
to  support  shipowner  liability  for  any  number  of  claims  in  a  given 
year.  The  value  of  this  system  to  shipowners  and  claimants  has 
been  demonstrated  repeatedly  in  every  oil  spill  in  United  States 
waters  in  which  the  Clubs  have  been  insurers.  In  each  of  these 
spills,  the  Clubs  have  responded  fully  under  the  terms  of  their 
cover,  thereby  enabling  the  shipowner  to  clean  up  the  spill  and 
compensate  those  damaged  by  it.  None  of  these  spills  has  revealed 
any  inadequacy  in  the  P&I  Club  insurance  system. 

Despite  this  exemplary  record,  the  Coast  Guard  has  now 
adopted  a  narrow  approach  to  certification  which  fails  to  give 
proper  weight  to  the  tried  and  tested  P&I  Club  system  --  a  system 
which  the  Coast  Guard  itself  referred  to  in  its  FRIA  as  a  "logical 
and  time-tested  concept"  for  coping  with  the  consequences  of  oil 
spills.  See  FRIA,  at  31.  Consequently,  the  Coast  Guard  has  been 
led  to  propose  reliance  upon  a  new  system  consisting  of  entities 
which  have  never  before  provided  pollution  cover,  but  which  have 
now  expressed  their  ability  and  willingness  to  issue  the  guaranties 
which  would  be  required  under  the  Interim  Rule.  The  Coast  Guard 
also  refers  to  unnamed  and  unknown  commercial  insurers  who  may  or 
may  not  come  forward  but  does  not  identify  any  insurers  with 
significant  experience  in  handling  substantial  risks  of  this 
magnitude  and  complexity. 

It  is  of  course  possible  that  there  are  other 
underwriters  who  may  be  able  to  satisfy  the  Coast  Guard's  view  of 
the  financial  responsibility  requirements  of  OPA  90,  but  there  is 
good  reason  for  the  Coast  Guard  and  shipowners  to  proceed 
cautiously  before  relying  on  any  unproven  proposals  to  provide 
certification.  It  is  not  yet  clear  which  of  these  entities  will  be 
willing  and  able  to  provide  cover  beyond  the  liability  limits  of 
OPA  90.  Such  cover  is  also  apparently  to  be  offered  at  a  cost 
greatly  in  excess  of  what  shipowners  are  now  paying  under  the  P&I 
Club  system  for  cover  which  is  much  broader  in  scope  and  higher  in 
amount. 

Moreover,  the  record  contains  no  evidence  that  any  of  the 
entities  which  have  expressed  a  willingness  to  provide 
certification  actually  possess  the  necessary  capital  or  reinsurance 
backing,  particularly  bearing  in  mind  the  possibility  of  multiple 
spills. 

If  the  Interim  Rule  remains  as  it  is  and  if,  as  the  Coast 
Guard  maintains,  there  are  sound  underwriters  prepared  and  able  to 
provide  the  required  guarantees,  the  Clubs'  position  will  not  alter 
for  the  reasons  already  stated  and  further  explained  in  section  II 
below.  It  should  be  recalled  that  the  Clubs  have  stated  and 
maintained  their  position  on  the  fundamentally  different  guarantees 
required  by  OPA  90  since  before  that  act  was  passed  and  the  present 
crisis  is  not  of  their  making,  but  rather  created  by  the  Coast 
Guard's  refusal  to  heed  the  warnings  given  by  Chairman  Tauzin  at 
the  Subcommittee's  6th  November,  1991  hearing  on  certification. 

II.        THE  BASIC  POSITION  OF  THE  CLUBS 

The  Clubs'  previous  comments  concerning  the  NPRM  are 
equally  applicable  to  the  Interim  Rule  which  closely  follows  the 
approach  to  certification  proposed  in  the  NPRM.  It  is  appropriate 
therefore  for  us  only  to  restate  briefly  here  some  of  what  we  have 
said  before  concerning  the  Clubs'  position  in  respect  of  oil 
pollution  cover  and  certification. 

In  their  formal  statement  and  testimony  at  the  prior 
hearing  and  in  comments  to  the  Coast  Guard,  the  Clubs  restated 
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their  longstanding  position  that  they  can  not  become  guarantors 
under  OPA  90.  However,  the  Clubs  also  stated  their  belief  —  a 
belief  shared  by  the  vast  majority  of  those  who  have  submitted 
their  views  on  the  subject  --  that,  by  making  use  of  the 
flexibility  Congress  had  expressly  given  the  Coast  Guard  in  the 
Act,  the  Coast  Guard  could  fashion  a  regulation  which  would  enable 
shipowners  to  utilize  their  P&I  Club  cover  to  establish  financial 
responsibility  without  requiring  the  Clubs  to  become  guarantors. 
The  Congress  gave  the  Coast  Guard  such  flexibility  in  order  to 
"foster  a  continuing  market  for  providers  of  financial 
responsibility."  The  Clubs  are  disappointed  that  the  Coast  Guard 
did  not  utilize  this  flexibility. 

A.  P&I  Club  Oil  Pollution  Cover 

The  Clubs  are  mutual,  non-profit  organizations  which 
together  insure  a  large  percentage  of  the  world's  oceangoing 
fleet,  including  virtually  all  ocean  going  oil  tankers  and  dry 
cargo  ships.  The  Clubs  currently  provide  oil  pollution  cover  which 
is  more  than  sufficient  in  scope  and  amount  to  meet  the  financial 
responsibility  requirements  of  OPA  90.  The  Clubs  would  like  to  be 
able  to  continue  to  make  available  such  cover  with  respect  to 
vessels  trading  to  the  United  States  (although  whether  the  Clubs 
will  be  able  to  continue  to  do  so  after  the  Natural  Resource  Damage 
Assessment  system  has  been  fully  developed  remains  to  be  seen) . 

B.  Certification 

The  Clubs  have  repeatedly  stated  that  they  are  not  in  a 
position  to  provide  certification  under  OPA  90.  As  the  Clubs 
declared  previously  to  this  Subcommittee: 

"This  is  not,  Mr.  Chairman,  because  of  any  single 
provision  in  the  Act  or  in  the  proposed  regulations 
but  because  the  Clubs  consider  as  responsible 
insurance  companies  that  the  overall  effect  of  OPA 
90  is  to  undermine  the  very  basis  of  the  clubs' 
insurance  cover.  Each  club  is  being  asked  to 
depart  from  its  normal  and  well-understood  role  as 
indemnity  underwriter  for  named  shipowners 
throughout  the  world  and  to  expose  itself  as  a 
guarantor,  without  policy  defenses  and  possibly 
without  financial  limit,  to  a  multitude  of  unknown 
potential  claimants  and  in  respect  of  strict 
liability  for  damages  of  unprecedented  size  and 
scope . 

"This  is  a  situation  which  puts  at  risk  the  whole 
worldwide  P&I  structure  including  the  reinsurance 
program  upon  which  the  Clubs  depend  so  heavily  and 
all  to  support  an  Act  which  represents  a  unilateral 
departure  by  the  United  States  from  the  process  of 
further  development  of  international  lawmaking  in 
the  pollution  field." 

This  is  why  the  Boards  of  Directors  of  each  of  the  Clubs 
decided  not  to  expose  the  Clubs  to  liability  as  a  guarantor.  Since 
the  Interim  Rule  was  published  on  1st  July,  1994,  all  of  the  Clubs 
who  have  held  Board  meetings  have  reconfirmed  this  position. 

III.        RESPONSE  TO  ISSUES  RELATING  TO  CERTIFICATION  AND  THE 
CLUBS  CONTAINED  IN  THE  INTERIM  RULE  AND  FRIA 

While  our  previous  comments  address  the  basic  issues 
presented  in  the  Interim  Rule  and  the  FRIA,  the  Clubs  would  like  to 
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take  this   opportunity  to  address   certain   issues   concerning 
certification  and  the  Clubs  which  are  contained  in  these  documents. 


A.  Certification  Under  OPA  90  Is  Fundamentally  Different 
From  The  Certification  The  Clubs  Currently  Provide  Under 
the  Clean  Water  Act  and  Civil  Liability  Convention 

The  Interim  Rule  and  FRIA  state  that  certification  of 
financial  responsibility  under  OPA  90  is  similar  to  the 
certification  of  financial  responsibility  already  provided  by  the 
Clubs  under  the  Clean  Water  Act  or  the  Civil  Liability  Convention 
("CLC").  This  statement  is  incorrect.  The  liabilities  imposed 
under  OPA  90  are  significantly  different  both  in  the  amount  and  the 
scope  of  damages  which  can  be  recovered.  So  too  are  the 
obligations  of  a  guarantor. 

•  If  the  Clubs  were  to  become  guarantors  under  OPA 
90,  they  could  be  directly  exposed  to  double 
jeopardy  by  the  interaction  of  federal  and  state 
statutes  in  respect  of  virtually  each  and  every 
government  and  private  claim  for  compensatory 
damages,  including  speculative  claims  for  natural 
resource  damage,  and  possibly  also  exposed  to 
punitive  civil  penalties  or  even  criminal 
sanctions. 

•  By  contrast,  the  obligations  of  a  guarantor  under 
the  Clean  Water  Act  are  not  only  restricted  to  a 
significantly  lower  financial  amount  but  also,  even 
more  importantly,  they  are  confined  to  a  single 
entity,  the  Federal  Government  and  a  single 
category  of  claim,  namely  costs  of  clean-up  and 
restoration. 

•  Although  the  CLC  inclu^les  within  its  scope  claims 
for  compensation  by  private  parties,  the  Convention 
enshrines  both  the  right  of  the  registered  owner 
(the  sole  "responsible  party"),  to  limit  his 
liability  in  the  absence  of  his  "actual  fault  or 
privity",  and  the  mechanism  whereby  that  limitation 
can  be  assured,  namely  the  establishment  of  a 
limitation  fund  in  a  single  competent  court.  The 
guarantor  can  avail  himself  of  the  right  to 
establish  a  limitation  fund  and  thus  discharge  his 
full  liability. 

•  In  contrast,  guarantors  under  OPA  90  may  be  sued  in 
several  different  state  and  federal  courts  and  may 
be  held  liable  up  to  the  limit  certified,  and 
possibly  beyond,  in  each  court.  Moreover,  as  OPA 
90  prescribes  no  system  under  which  a  guarantor  may 
prorate  its  liability  limit  in  paying  claimants  in 
several  different  court  actions,  a  guarantor  which 
decides  to  pay  claims  asserted  in  one  court  action, 
but  not  claims  asserted  in  another  case,  could  be 
exposed  to  claims  they  engaged  in  improper 
preferences  among  claimants.  The  absence  of  a 
mechanism  under  OPA  90  for  a  guarantor  to  discharge 
its  liability  through  the  use  of  a  single 
limitation  fund  therefore  makes  illusory  the  limit 
of  liability  provided  for  guarantors  under  section 
1016(g)  of  the  Act. 

•  The  Coast  Guard  refers  also  to  other  federal  acts 
(TAPAA,  DPA,  OCSLA,  and  CERCLA)  which  require 
evidence  of  financial  responsibility.  It  is 
significant  that  all  of  these  acts  are  modest  in 
amount,  particularly  when  compared  to  OPA  90.  In 
addition,  with  the  exception  of  CERCLA,   all  of 
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these  acts  are  limited  in  scope.  With  respect  to 
CERCLA,  the  broadest  of  the  acts,  its  financial 
responsibility  requirements  have  never  been  put 
into  effect  by  regulation,  notwithstanding  the  act 
was  passed  more  than  12  years  ago.  It  is  important 
to  note  that  the  principal  reason  why  the  financial 
responsibility  requirement  of  CERCLA  has  never  been 
implemented  is  that  no  guarantor  or  insurer  has 
expressed  a  willingness  to  cover  these  liabilities. 

•  As  guarantors  under  OPA  90  would  be  subject  to 
multiple  direct  lawsuits  by  anyone  or  any  entity 
asserting  a  claim,  such  guarantors  would  be 
confronted  with  the  prospect  that  their  own 
conduct,  rather  than  that  of  the  responsible  party, 
could  become  the  central  issue  in  trials  that 
should  be  about  the  pollution  incident.  Guarantors 
may  well  find  that  the  manner  in  which  they 
prioritize  and  pay  these  claims  may  be  the  subject 
of  second-guessing  by  state  and  federal  courts  and 
may  result  in  liability  under  theories  of 
"insurance  bad  faith,"  separate  and  apart  from  that 
which  they  face  pursuant  to  the  Act. 

The  suggestion  in  the  FRIA  that  the  financial 
responsibility  requirements  of  OPA  90  are  merely  a  continuation  of 
a  legislative  tradition  already  well  accepted  by  the  P&I  Clubs, 
ignores  completely  the  fundamental  differences  in  OPA  90  which  lie 
at  the  root  of  the  P&I  Club's  decision  not  to  become  guarantors 
under  OPA  90. 

B.  The  Clubs  Have  A  Legitimate  Concern  That  Their 
Reinsurance  Contract  Could  be  Jeopardized  bv  Assuming 
Guarantor  Status  Under  OPA  90 

The  Clubs'  reinsurance  contract  covers  worldwide  P&I 
liabilities  of  all  types,  not  merely  pollution  risks  or  risks  in 
any  one  country.  As  such  it  is  one  of  the  biggest  liability 
contracts  in  the  world.  As  stated  in  the  Group's  submission  in 
response  to  the  NPRM:  "There  is  no  alternative  reinsurance  market." 

It  is  significant  that  Lloyd's  of  London  provide  a 
substantial  proportion  of  this  reinsurance.  This  is  not  a  matter 
of  choice  on  the  part  of  the  Clubs  but  one  of  necessity  since  major 
insurers  elsewhere  in  the  world  are  reluctant  to  participate  in  the 
risk  at  all.  This  is  not  because  of  price  but  because  of  the 
exposure  the  contract  gives  in  particular  to  pollution  risks  and 
liabilities  in  the  United  States.  By  way  of  example,  the  current 
participation  of  insurers  in  the  United  States  is  less  than  7  per 
cent.  The  Clubs'  search  for  other  untapped  capacity  elsewhere  in 
the  world  has  been  unsuccessful. 

The  Coast  Guard,  in  its  FRIA,  has  pointed  out  that  under 
OPA  90,  "all  of  Lloyd's  and  other  reinsurers'  $470  million  plus  all 
of  Lloyd's  excess  $200  million  is  potentially  at  greater  risk"  than 
under  the  1969  CLC.  FRIA,  at  32.  The  Coast  Guard  also  explains 
that  "[p]ursuant  to  OPA  90,  Lloyd's  can  expect  to  pay  out 
substantially  more  for  claims  in  the  United  States  than  it  will 
under  the  1969  CLC  exposure  for  the  rest  of  the  world."  Id.,  at 
33. 

It  will  be  readily  appreciated  then  that  the  issue  is  not 
one  of  cost  but  of  willingness  to  participate  at  any  price.  In 
view  of  the  importance  to  the  Clubs  of  their  worldwide  reinsurance 
contract  and  the  current  difficulties  being  experienced  in 
preserving  this  reinsurance  contract  as  a  whole  for  the  benefit  of 
all  the  members  of  each  of  the  P&I  Clubs,  it  is  inevitable  that  the 
P&I  Clubs  must  have  proper  regard  for  the  preservation  of  as  much 
reinsurance  capacity  as  is  possible. 
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C.  The  Clubs  Have  Not  Taken  Their  Position  Concerning 
Certification  In  The  Belief  That  the  Congress  Will  Adopt 
the  Protocols 

A  theme  repeated  by  the  Coast  Guard  in  both  the  Interim 
Rule  and  the  FRIA  is  that  the  Clubs'  position  concerning 
certification  is  an  attempt  to  promote  the  repeal  of  OPA  90  and  the 
adoption  of  the  Protocols.  The  Clubs  recognize  Congress  has  not 
ratified  the  Protocols;  and,  while,  for  the  reasons  previously 
stated,  the  Clubs  have  always  supported  and  will  continue  to 
support  the  prompt  clean-up  of  spills  under  international  regimes, 
the  Clubs  do  not  anticipate  the  Congress  will  suddenly  reverse 
course  and  adopt  the  Protocols.  In  this  regard,  it  is  important  to 
note  that,  despite  their  disappointment  at  the  passage  of  OPA  as 
written,  the  Clubs  have  not  withdrawn  cover  for  oil  pollution  in 
United  States  waters. 

The  Clubs'  position  concerning  certification  and 
guarantor  status  was  taken  relative  to  the  substance  of  those 
issues  and  their  effect  on  the  Clubs,  their  Members  and  the 
worldwide  P&I  Club  system. 

D.  Shipowners  Trading  to  the  United  States  Are  Fully  Aware 
Of  and  Understand  the  Reasons  Why  the  Clubs  Have  Declined 
To  Become  Guarantors 

In  both  the  preface  to  the  Interim  Rule  and  the  FRIA  the 
Coast  Guard  asserts  repeatedly  that  shipowners  trading  to  the 
United  States  will  require  the  Clubs  to  become  guarantors.  This 
assumption  is  misconceived  as  it  ignores  the  fact  that  shipowners 
want  to  see  the  integrity  of  the  P&I  Club  system  preserved 
worldwide.  In  this  regard,  strong  statements  of  support  of  the 
Clubs'  position  have  been  given  to  the  Coast  Guard  by  shipowners, 
including  those  trading  to  the  United  States,  in  response  to  the 
Coast  Guard's  Preliminary  Regulatory  Impact  Analysis. 

As  stated  above,  the  decision  not  to  provide  evidence  of 
financial  responsibility  was  made  by  each  individual  Club  at  the 
level  of  its  Board  of  Directors  or  Committee.  These  Boards  or 
Committees  are  composed  of  shipowner  representatives  of  the 
membership  of  each  Club  and  are  representative  of  the  shipowning 
community  worldwide.  There  is  no  basis  to  assume  Board  or 
Committee  members  would  automatically  put  at  risk  the  worldwide  P&I 
system  to  address  the  unique  requirements  concerning  those  vessels 
in  the  United  States  oil  trade  which  represent  only  some  of  the 
vessels  covered  by  the  Clubs. 


IV.        CONCLUSION- 

The  final  sentence  of  the  FRIA  asserts:  "Accordingly,  the 
severe  economic  disruption  predicted  by  the  Clubs  and  their 
shipowners  will  not  occur  without  a  concerted  effort  by  shipowners 
to  purposefully  cause  that  disruption."  This  statement  is 
completely  unfair  and  highly  prejudicial  to  the  Clubs  and  their 
shipowner  members.  The  shipowners  have  no  interest  whatsoever  in 
causing  such  disruption.  They  and  their  Clubs  have  consistently 
cooperated  to  the  best  of  their  ability  with  the  Coast  Guard  in 
seeking  to  provide  the  best  protection  possible  to  the  United 
States  environment.  They  cannot,  however,  allow  their  Clubs  to 
provide  financial  guaranties  which  in  effect  put  the  whole 
worldwide  P&I  insurance  structure  at  risk  of  destruction. 
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STATEMENT 

OF 

J.  RICHARD  L.  YOUELL 

BEFORE  THE 

HOUSE  MERCHANT  MARINE  AND  FISHERIES 

SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGATION 

July  21,  1994 


Chairman  Tauzin,  Representative  Coble,  and  Members  of  the  Subcommittee, 
thank  you  for  the  opportunity  to  appear  before  you  today,  which  is  the  second  such  occasion 
for  me,  the  first  having  been  the  Subcommittee's  November  1991  hearing  on  the  Coast 
Guard's  then-proposed  rule  on  vessel  financial  responsibility. 

I  am  a  marine  Underwriter  at  Lloyd's  of  London  and  a  Director  of  Janson 
Green  Ltd.,  which  is  an  underwriting  agency  at  Lloyd's.    Lloyd's  is  one  of  the  oldest 
insurance  institutions  in  the  world,  having  begun  in  1688.    Lloyd's,  however,  is  not  a 
company  but  a  marketplace  of  some  18,000  individual  underwriting  members  and,  beginning 
with  1994,  also  certain  corporate  underwriting  members.    These  underwriting  members 
operate  through  some  200  syndicates,  and  I  am  the  principal  professional  Underwriter  for  the 
largest  marine  syndicate  managed  by  the  Janson  Green  agency. 

Because  Lloyd's  is  a  marketplace  in  which  each  syndicate  decides  for  itself 
what  risks  it  will  accept,  there  is  no  one  voice  which  can  speak  for  the  whole  of  the  Lloyd's 
market  on  any  matter  of  underwriting  judgment.   Therefore,  my  remarks  today  are,  strictly 
speaking,  only  one  Underwriter's  view.    Nevertheless,  as  an  Underwriter  with  29  years' 
experience  at  Lloyd's  and  as  a  member  of  several  market  committees  within  the  Lloyd's 
community,  I  believe  I  can  fairly  say  that  my  views  on  guaranteeing  financial  responsibility 
under  the  U.S.  Oil  Pollution  Act  of  1990  (OPA)  are  widely  held  among  marine  Underwriters 
at  Lloyd's. 

The  Lloyd's  market  collectively  is  one  of  the  largest  sources  of  insurance 
capacity  in  the  world,  and  over  its  306-year  history  it  has  earned  a  reputation  for  innovative 
and  flexible  responses  to  unusual  risks,  as  well  as  unsurpassed  security.    Lloyd's  pioneered 
marine  oil  pollution  insurance,  and  Lloyd's  is  still  one  of  the  world's  principal  sources  for 
such  cover  for  both  offshore  production  facilities  and  tankers  and  other  vessels.    Indeed,  the 
U.S.  insurance  market  generates  virtually  no  capacity  for  liability  insurance  for  oil  pollution 
from  vessels.    London  and  other  non-U. S.  markets  provide  most  of  the  coverage  worldwide. 
We  at  Lloyd's  have  every  intention  of  continuing  to  provide  oil  pollution  insurance  for  our 
many  insureds,  some  of  whom  have  been  insured  at  Lloyd's  for  many  years.    We  would 
hope  to  go  on  providing  this  insurance  for  U.S.  waters  even  though  the  growing  multiplicity 
of  liability  rules  imposed  at  the  Federal  and  State  levels  makes  this  cover  increasingly 
difficult  to  underwrite. 

The  Lloyd's  market  currently  make  available  a  layer  of  $200  million  per 
incident  in  excess  of  the  $500  million  primary  cover  offered  by  P&I  Clubs  to  all  tanker 
owners.    Lloyd's  also  are  the  leading  reinsurers  (with  the  greatest  participation)  of  the 
International  Group  of  P&I  Clubs'  $500  million  pollution  coverage  program.    Although  the 
amount  of  coverage  available  at  Lloyd's  or  elsewhere  in  the  world  varies  from  year  to  year, 
our  capacity  at  this  time  is  more  than  sufficient  to  meet  on  an  indemnity  basis  the  monetary 
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limits  of  the  financial  responsibility  requirements  of  OPA  for  vessels  and  offshore  facilities. 
However,  because  the  vessel  owner's  limit  of  liability  might  be  easily  breached  under  OPA 
Section  1004(c)  and  further  because  OPA  does  not  preempt  State  laws  imposing  additional 
liability  for  the  same  incident,  vessel  owners  have  exposures  well  in  excess  of  the  OPA 
fmancial  responsibility  requirements,  which  they  endeavor  to  cover  with  insurance 
irrespective  of  the  COFR  requirements.    However,  the  owner's  potential  U.S.  liability  from 
these  cumulative  sources  is  now  well  beyond  the  bounds  of  insurance  cover  available  even  if 
the  owner  meets  the  applicable  fmancial  responsibility  amounts. 

Please  be  assured  that  we  at  Lloyd's  are  in  the  business  of  writing  difficult 
classes  of  insurance,  and  we  take  pride  in  providing  our  insureds  with  continuity  of  coverage 
even  in  difficult  times.    We  will  continue  to  provide  as  much  insurance  capacity  as  possible 
to  these  insureds.    However,  we  are  unable  to  provide  unlimited  insurance  coverage,  because 
such  risk  cannot  be  quantified  to  determine  the  appropriate  premium,  nor  can  we  be  sure  of 
our  ability  to  respond,  for  an  unlimited  amount,  to  the  promise  to  pay  that  is  a  fundamental 
element  of  an  insurance  contract. 

Since  your  November  1991  hearing  a  great  deal  of  work  and  comment  has 
been  expended  by  both  the  Coast  Guard  and  other  parties  on  the  OPA  fmancial  responsibility 
rulemaking.     The  Interim  Final  Rule  issued  earlier  this  month  is  an  interesting  effort  by  the 
Coast  Guard  to  respond  to  the  many  points  of  technical  suggestion  and  criticism  which  were 
leveled  at  their  original  proposal.     Certainly,  we  accept  that  some  of  the  specific  changes 
made  in  the  Interim  Rule  were  a  sincere  attempt  by  the  Coast  Guard  to  address  particular 
issues  which  we  at  Lloyd's  and  perhaps  others  had  raised,  and  to  thereby  eliminate  some  of 
the  uncertainty  and  potentially  unlimited  liability  of  guarantors  in  direct  action  suits. 
Unfominately,  however,  these  changes  (in  most  cases,  not  the  remedy  we  had  suggested) 
raise  as  many  questions  as  they  seek  to  answer,  and  certainly  our  counsel  will  be  filing 
technical  comments  on  the  specific  provisions  within  the  90  days  allowed  in  the  Interim 
Rule's  request  for  further  comments. 

While  we  are  still  evaluating  the  legal  strength  of  the  guarantor  protections 
offered  by  the  Interim  Rule,  all  of  the  changes  offered  to  a  guarantor's  exposure  appear  to  be 
superficial  improvements  which  do  not  address  the  problem  head-on.   The  fundamental 
difficulty,  in  our  view,  remains.     Guarantorship  under  the  Interim  Rule  provides  indemnity 
insurers  such  as  ourselves  with  a  unique  challenge,  to  which  we  remain  unable  to  respond. 
Insurers  are  asked  to  be  alone  directly  answerable  (under  OPA  Sec.  1016(f))  to  a  wide-range 
of  claimants  for  a  polluter's  conduct,  not  our  own;  to  advertise  the  availability  of  our  funds 
(under  OPA  Sec.  1014(b))  with  unknown  liability  for  getting  it  wrong  and  no  precedents  or 
guidance  about  how  to  "get  it  right. "    In  a  recent  Clean  Water  Act  suit.  Justice  Department 
lawyers  alleged  that  a  mere  insurer  had  an  affirmative  duty,  not  only  to  reimburse  the 
government  but  to  have  performed  its  own  cleanup  at  a  remote  site.    Further,  insurers  risk 
being  second-guessed  about  the  distribution  of  limited  funds  among  multiple  claimants  each 
conceivably  claiming  to  stand  in  the  shoes  of  the  original  policyholder.    Finally,  insurers  are 
at  risk  that  any  number  of  State  and  Federal  courts  all  having  jurisdiction  over  OPA  actions 
as  a  result  of  OPA  Sec.  1017  (b)  and  (c)  could  decide  the  scope  of  an  "incident"  differently 
to  circumvent  the  per-incident  limit  that  is  otherwise  supposed  to  protect  a  guarantor  under 
OPA  Sec.  1016(g)  against   multiple-limits  exposure. 

The  Interim  Rule  might  have  attempted  to  protect  a  guarantor  against  any  of 
these  consequences  affirmatively,  but  it  did  not.    The  Interim  Rule  does  offer  two  vague' 
new  "defenses"  to  a  guarantor  (i)  against  claims  in  "any  court"  exceeding  the  per-incident 


'    The  Insurance  Guaranty  Form  (Form  CG-5586)  promulgated  by  the  Interim  Final  Rule 
provides  that  "the  Insurer  shall  be  entitled  to  invoke  only  the  following  rights  and  defenses  in 
any  direct  action:  ...  (3)   A  defense  relating  to  the  amount  of  a  claim  or  claims,  filed  in  any 
action  in  any  court  or  other  proceeding,  that  exceeds  the  amount  of  this  guaranty  with  respect 
to  an  incident  or  with  respect  to  a  release  or  threatened  release,  and  ...  (5)  The  claim  is  not 
one  made  under  either  of  the  Acts." 
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limit  and  (ii)  against  a  claim  "not  one  made  under  either  [OPA  or  CERCLA]",  but  these  only 
seem  to  beg  the  questions  posed  above  rather  than  deal  with  them. 

All  of  these  problems  could  be  avoided  by  the  solution  proposed  by  a  coalition 
of  shipowners  to  have  the  proceeds  of  an  insurance  policy  (or  P&I  Club  entry)  assignable  to 
the  National  Pollution  Funds  Center  (NPFC).   There  is  no  desire  on  the  part  of  Underwriters 
to  avoid  a  loss  under  a  policy,  but  rather  to  be  removed  from  the  extreme  hazard  of  direct 
action.    As  several  commenters  demonstrated  in  the  rulemaking,  the  Coast  Guard  had 
statutory  discretion  to  provide  that  an  insurance  policy  which  included  a  loss-payee  clause  in 
favor  of  the  NPFC  could  properly  be  counted  as  one  of  the  assets  (not  necessarily  the  sole 
asset)  for  purposes  of  the  vessel  owner's  qualification  as  a  self-insurer.    Under  this 
arrangement,  the  insurer  therefore  would  not  be  the  "guarantor"  under  the  Act  and  therefore 
not  subject  to  direct  action  under  Sec.  1016(0.   That  this  route  was  not  taken  reflects  either 
(1)  the  NPFC's  own  institutional  reluctance  to  be  the  loss-payee  and  risk  being  second- 
guessed  on  distribution  of  the  proceeds  to  claimants  or  (2)  a  conclusion  by  the  Coast  Guard 
that  it  did  not  have  statutory  authority  to  do  so.    Either  way,  this  Subcommittee  may  wish  to 
examine  this  alternative  more  closely. 

Some  alternative  markets  have  suggested  that  they  may  be  prepared  to  take  the 
direct  action  exposures  to  which  our  capital  is  unwilling  to  be  hazarded.    An  insurer  has  a 
responsibility  not  just  to  his  investors,  but  to  all  policyholders,  to  ensure  a  single  risk  does 
not  jeopardize  the  security  of  every  other  policy  he  issues.    No  sensible  regulator  of  solvency 
would  allow  an  insurer  to  expose  his  assets  in  this  way.    Perhaps  these  alternative  markets 
can  construct  a  wall  of  protection  or  asset-security  that  is  not  open  to  indemnity  insurers. 
While  we  are  sure  that  they  have  addressed  all  these  issues,  we  cannot  be  in  a  position  to 
speculate  about  the  feasibility  of  their  projects.    We  have  long  labored  to  provide  the 
underlying  protection  to  both  the  shipping  and  oil  industries  and  we  remain  resolved  to  stand 
behind  our  clients  for  all  but  the  most  novel  exposures  under  this  new  OPA  regime. 

In  conclusion,  let  me  add  that  it  is  disturbing  to  see  the  Interim  Rule's 
assertion  that  OPA  "essentially  adopted  the  1969  CLC's  financial  responsibility  scheme". 
59  Fed.  Reg.  34211  (July  1,  1994).    None  of  the  problems  identified  above  would  arise  in  a 
foreign  court  under  the  CLC  regime.    Perhaps  until  there  is  a  more  candid  recognition  of  the 
problems  of  the  scheme  that  has  been  wrought,  there  will  be  no  long-term,  stable  and 
financially  solid  OPA  COFR  market. 

If  the  OPA  rules  were  no  less  arbitrary  than  those  enforced  under  the  Clean 
Water  Act  and  the  risk  of  multiple  limits  under  State  legislation  for  a  single  spill  were 
removed,  then  we  would  earnestly  endeavor  to  continue  to  provide  the  protection  to  our 
insureds  that  your  laws  require. 

Thank  you. 
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STATEMENT  OF  HUGH  BRYANT 

ON  BEHALF  OF 

SHORELINE  MUTUAL  INSURANCE 

BEFORE  THE 

SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGATION, 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES, 

U.S.  HOUSE  OF  REPRESENTATIVES 

July  21,  1994 


Mr.  Chairman  and  members  of  the  Subcommittee:  I  am  Hugh  Bryant,  with 
the  London  law  firm  of  Penningtons.  I  very  much  appreciate  the  opportunity  to  appear 
before  you  today  on  behalf  of  Shoreline  Mutual  Insurance.  All  of  us  associated  with 
Shoreline  are  particularly  grateful  to  you,  Mr.  Chairman,  for  your  willingness  to  schedule  an 
oversight  hearing  so  quickly  following  the  Coast  Guard's  publication  of  its  interim  rule 
prescribing  the  financial  responsibility  requirements  that  shipowners  will  have  to  meet 
pursuant  to  the  Oil  PoUution  Act  of  1990  ("OPA  90"). 

That  legislation  and  the  Coast  Guard's  rulemaking  proceeding  have  been  the 
subject  of  significant  controversy  during  the  past  four  years.  Shoreline  salutes  the  Coast 
Guard  and  the  Department  of  Transportation  for  proceeding  so  openly  and  deliberately  -- 
giving  interested  parties  ample  opportunity  to  express  their  suggestions  and  concerns  -  and 
for  publishing  a  rule  that  fully  and  fairly  implements  the  financial  responsibility  requirements 
spelled  out  by  Congress  four  years  ago. 

Shoreline  has  been  organized  expressly  for  the  purpose  of  providing 
shipowners  with  liability  insurance  pursuant  to  OPA  90  and  the  new  regulation,  both  of 
which  it  wholeheartedly  supports.  There  should  be  no  question  about  the  availability  of 
insurance  cover  for  tankers  under  this  regime.  Shoreline  is  one  source  of  that  cover.  I  want 
to  explain  what  Shoreline  is,  how  its  insurance  will  work  and  what  it  will  cost,  and  to  answer 
any  questions  the  Subcommittee  may  have. 


General  Background 

OPA  90  requires  the  operator  of  every  ship  of  over  300  gross  tons  entering 
U.S.  waters  to  provide  evidence  of  insurance  against  oil  and  hazardous  substance  pollution 
liability  to  enable  the  Coast  Guard  to  issue  a  Certificate  of  Financial  Responsibility 
("COFR"). 

Traditionally,  shipowners  have  covered  their  oil  pollution  liabilities  through 
membership  in  protection  and  indemnity  ("P&I")  clubs.  The  leading  18  clubs,  comprising 
the  International  Group,  today  insure  the  liability  of  over  90  percent  of  the  world's  tonnage 
and  provide  insurance  cover  of  up  to  $500  million  per  accident  for  oil  pollution  liabilities 
worldwide.     Their  insurance  supported  the  issuance  of  COFRs  under  the  Federal  Water 
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Pollution  Control  Act,   pursuant  to  which  guaranteed  liability  limits  were  lower  and  the 
possibility  of  direct  action  against  insurers  was  reserved  to  governmental  entities. 

The  COFRs  issued  pursuant  to  OPA  90  will  specify  a  maximum  limit  of 
liability  for  each  ship  based  upon  its  gross  tonnage.  Those  limits  will  be  substantially  higher 
in  every  case  than  the  limits  that  applied  before  the  new  law  was  enacted.  The  statute 
permits  any  claimant  -  mcluding  private,  third-party  claimants  -  to  sue  the  insurer  directly, 
and  treats  the  insurer  as  a  guarantor  to  the  full  extent  --  but  only  to  the  full  extent  --  of  the 
applicable  COFR  Limit. 

The  new  law  was  designed  to  fulfil  a  critical  public  policy  objective:  ensuring 
ready  access  to  the  substantial  resources  that  are  required  to  pay  clean-up  costs  and 
compensation  in  cases  of  oil  pollution  from  ships.  In  many  ways  it  mirrors  requirements 
which  have  been  adopted  by  55  other  countries  worldwide  under  the  International  Convention 
on  Civil  Liability  for  Oil  Pollution  Damage  of  1969  ("1969  CLC"). 

As  you  know,  Mr.  Chairman,  the  International  Group  clubs  and  their 
reinsurers  have  indicated,  for  reasons  they  have  publicly  articulated  on  a  great  many 
occasions,  that  they  would  not  support  issuance  of  the  new  COFRs  required  by  OPA  90. 
The  clubs  have  continued  to  provide  COFR  guarantees  since  the  signing  of  OPA  90,  with 
reinsurance  provided  mainly  by  Lloyd's,  only  because  the  Coast  Guard  has  allowed  ships  to 
enter  U.S.  waters  with  COFRs  based  on  pre-OPA  90  legislation.  The  new  regulation  makes 
clear  that  this  dispensation  will  terminate,  for  tankers  at  least,  on  December  28  of  this  year. 
Very  clearly,  new  ways  to  demonstrate  financial  responsibility  will  have  to  be  found. 


Shoreline:   A  New  P&I  Club 

Shoreline  was  created  as  one  response  to  that  requirement.  It  is  a  new 
company,  but  it  is  organized  along  familiar  lines.  Shoreline,  in  fact,  is  a  P&I  club  set  up  in 
keeping  with  the  traditional  model  -  that  is,  as  a  non-profit  group  of  shipowners  banded 
together  to  indemnify  each  other  mutually  against  liability  resulting  from  the  operation  of 
their  ships.  It  is  registered  and  has  its  underwriting  center  in  Bermuda  (as  do  a  number  of 
the  International  Group  clubs).  Its  claims  processing  center  is  based  in  Seattle,  Washington. 
Its  managers  and  directors  represent  many  years  of  accumulated  experience  in  the  marine 
insurance  community. 

The  terms  of  Shoreline's  insurance  are  set  forth  in  its  Rules,  a  copy  of  which  I 
am  submitting  for  inclusion  in  the  record  (Appendix  A).  Those  Rules  are  similar  to  the  rules 
of  the  International  Group  clubs  in  all  respects  but  one:  whereas  the  International  Group 
clubs  cover  all  shipowners'  liabilities  in  all  geographic  areas.  Shoreline  covers  only  pollution 
from  oil  and  hazardous  and  noxious  substances  ("HNS")  and  only  within  the  territorial 
waters  and  exclusive  economic  zone  of  the  United  States. 

Shoreline  will  provide  insurance  of  up  to  $300  million  per  accident  against 
shipowners'  liabilities  for  oil  and  HNS  pollution  in  U.S.  waters.  The  first  $10  million  of 
insurance  responsibility  for  any  one  accident  or  occurrence  will  be  "retained"  by  Shoreline, 
i.e.,  paid  out  of  its  own  funds  without  recourse  to  reinsurance.  Shoreline  will  not  begin 
writing  policies,  however,  unless  and  until  a  full  reinsurance  contract  covering  claims  in 
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excess  of  that  $10  million,  up  to  a  maximum  liability  of  $300  million,  has  been  concluded 
with  well-established,  well-known  companies.  It  is  Shoreline's  intention  that  the  total 
aggregate  amount  of  reinsurance  available  to  it  in  any  one  policy  year  be  in  excess  of  $800 
million. 

Shoreline  has  already  succeeded  in  attracting  reinsurance  support  from  some  of 
the  world's  largest  reinsurance  companies,  and  is  using  Willis  Faber  &  Dumas,  Ltd.,  in 
London,  and  Willis  Faber  North  America,  Inc.,  in  New  York,  as  its  brokers  to  coordinate 
this  reinsurance.  Thus,  a  full  programme  to  reinsure  up  to  $290  million  in  excess  of 
Shoreline's  retained  $10  million  responsibility  in  each  case  will  shortly  be  put  in  place. 


Financial  Soundness  of  Shoreline 

Shoreline  must  be  able  to  respond  to  claims  from  the  moment  it  writes  its  first 
policy.  The  managers  of  Shoreline  have  decided,  therefore,  that  interim  capitalization  of 
$300  million  is  required  -  the  amount  required  to  enable  the  new  mutual  to  pay  one  claim  to 
the  maximum  extent  of  the  policy  without  recourse  to  reinsurance.  In  order  to  establish  a 
fund  of  that  size.  Shoreline  will  shortly  issue  short-term  bonds.  The  Bermuda  Insurance 
Approvals  Committee  has  given  its  approval  to  Shoreline  conditioned  on  its  achieving  the 
projected  funding  and  completing  its  reinsurance  programme. 

Beyond  the  proceeds  of  the  bond  issue,  Shoreline's  resources  will  be  based  on 
"calls"  —  insurance  premiums  —  paid  in  by  its  member  shipowners.  Those  premiums  will  be 
charged  in  accordance  with  tariffs  that  distinguish  significantly  between  tankers  and  non- 
tankers. 

For  tankers,  the  tariff  will  be  assessed  on  the  basis  of  the  quantity  of  oil  the 
ship  is  capable  of  carrying  (the  deadweight  tonnage  of  the  ship)  per  voyage,  as  well  as  the 
type  of  oil  (persistent  or  non-persistent)  and  the  ship's  age  and  construction.  The  Shoreline 
tariff  will  give  special  credit  for  environmentally  beneficial  features  such  as  double  hulls  or 
double  bottoms,  thereby  encouraging  the  deployment  of  such  ships. 

For  non-tankers,  which  are  thought  to  present  only  a  very  small  risk  of 
pollution,  there  will  be  an  annual  advance  call  ranging  between  $3000  and  $5000,  depending 
largely  on  the  age  of  the  ship.  Premiums  of  this  magnitude  should  not  cause  any  difficulty  to 
non-tanker  owners. 

Under  its  reinsurance  contract,  as  I  have  already  indicated.  Shoreline  would  be 
able  to  recover  a  maximum  aggregate  amount  in  excess  of  $800  million  from  reinsurers  in  a 
given  year.  If  the  aggregate  limit  of  reinsurance  were  exceeded.  Shoreline  would  be 
empowered  under  its  Rules  to  make  "supplementary  calls"  on  its  shipowner  members  in 
order  to  make  up  any  deficit.  The  obvious  corollary  to  this,  of  course,  is  that  surplus 
premiums  collected  in  the  course  of  a  policy,  according  to  Shoreline's  Rules,  may  be 
returned  to  the  shipowner  members  at  the  closing  of  that  year. 

This  mutual  supplementary  call  system,  of  course,  is  the  same  system  that  has 
supported  the  solvency  of  the  International  Group  P&I  clubs  for  over  a  century.    Indeed,  the 
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regulatory  approval  granted  to  Shoreline  by  the  Bermuda  Government  is  based  upon  the  full 
mutuality  embodied  in  Shoreline's  Rules. 

The  most  important  point  to  be  made  about  Shoreline's  financial  soundness, 
however,  is  that  it  is  not,  as  some  appear  to  believe,  a  commercial  insurance  company.  At 
the  risk  of  belaboring  the  point,  it  is  a  non-profit  mutual  --  virtually  identical  in  structure  and 
operation  to  the  P&I  clubs  that  have  been  the  traditional  providers  of  insurance  in  this 
market.  As  such,  Shoreline's  strength  --  like  that  of  any  P&I  club  -  will  be  a  function  of 
the  strength  of  its  shipowner  members.  It  will  be  the  shipowner  members  themselves,  in 
other  words,  that  will  represent  Shoreline's  real  financial  viability. 


The  Cost  of  Shoreline's  Insurance 

Concern  has  been  voiced  about  the  cost  of  Shoreline's  insurance  to  its 
shipowner  members.  There  can  be  no  question  that  the  cost  will  be  higher  than  the  cost  of 
cover  traditionally  available  from  the  International  Group  clubs.  It  should  be  no  surprise, 
after  all,  that  OPA  90"s  requirement  that  insurers  guarantee  the  availability  of  more  adequate 
resources  to  deal  with  the  financial  consequences  of  oil  pollution  carries  with  it  a  somewhat 
higher  price  tag  to  shipowners  than  the  far  less  satisfactory  regime  that  Congress  voted  to 
replace. 

But  it  is  important  that  the  cost  of  Shoreline's  insurance  not  be  exaggerated. 
Remember  that,  for  tankers,  Shoreline's  tariff  is  designed  to  facilitate  the  attribution  of 
incremental  insurance  costs  to  specific  voyages  and  cargoes,  enabling  shipowners  to  pass 
such  costs  through  to  charterers,  to  cargo  owners,  and  ultimately  to  the  consumer  of  refined 
oil  products.  The  attractiveness  of  this  feature  is  that  the  increase  in  insurance  costs 
resulting  from  the  establishment  of  the  higher  levels  of  financial  responsibility  required  by 
OPA  90  can  be  distributed  as  widely  and  thinly  as  possible  to  a  very  large  class  of  ultimate 
beneficiaries:    the  public. 

The  Coast  Guard's  final  Regulatory  Impact  Analysis  ("RIA")  issued  in 
connection  with  the  new  regulation  makes  clear,  in  fact,  that  the  increase  in  the  cost  of 
gasoline  at  the  pump  will  be  almost  negligible.  The  RIA  offers  a  projection  of  insurance 
costs  under  OPA  90,  using  as  a  baseline  the  P&I  clubs'  OPA  90  surcharge.  The  Coast 
Guard  assumed  that  the  premiums  assessed  by  Shoreline  and  First  Line  (another  facility 
established  to  provide  OPA  90  insurance)  would  not  exceed  seven  times  that  surcharge  (29 
cents  per  grt  per  voyage).  The  RIA  calls  this  assumption  an  "overly  cautious  estimate  of 
insurance  guarantee  costs,  so  as  not  to  under-inflate  the  possible  costs."-' 

Even  with  an  estimate  as  conservative  as  that,  the  RIA  predicts  that  the 
additional  cost  of  a  barrel  of  imported  crude  oil  or  refined  product,  such  as  gasoline,  would 
be  less  than  $0,145.  The  potential  increase  in  the  cost  of  a  gallon  of  refined  product  would 
be  $0.00345  -  less  than  two-fifths  of  a  cent  per  gallon  at  the  pump.-' 


i'United  States  Coast  Guard,  Regulatory  Impact  Analysis  -  Financial  Responsibility  for  Water 
Pollution  (Vessels)  [CGD  91-005],  June  1994,  p.  81,  n.  98. 

^'W.,p.  81. 
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That  is  good  news,  to  be  sure.  But  the  real  story  is  likely  to  be  even  more 
encouraging.  While  the  numbers  in  Shoreline' s  proposed  tariff  (Appendix  B)  cannot  be 
treated  as  final  until  reinsurance  arrangements  are  fully  in  place,  Shoreline  fiilly  anticipates 
that  its  premiums  will  be  lower  than  those  assumed  for  purposes  of  the  Coast  Guard's 
analysis.  The  actual  impact  at  the  pump,  therefore,  is  likely  to  be  even  smaller  than  the  tiny 
increment  projected  in  the  RIA. 

Moreover,  the  RIA  points  out  another  way  in  which  its  estimates  can  be  said 
to  be  overly  cautious.  It  notes  that,  because  Shoreline  and  First  Line  will  be  absorbing  the 
greatest  OPA  90  risks,  P&I  club  payouts  are  likely  to  decrease  substantially.  That  reduction 
may  have  the  effect  of  reducing  the  P&I  clubs'  reinsurance  premium,  "ultimately  offsetting 
the  cost  to  vessel  operators  of  First  Line  and  Shoreline  COFR  insurance. "-' 

In  sum,  there  should  be  no  concern  whatsoever  on  the  part  of  Congress  about 
whether  the  market  can  afford  the  cost  of  Shoreline' s  insurance. 


Guarantees,  Direct  Actieo,  State  Law,  and  Unlimited  Liability 

Before  closing,  I  want  to  add  just  a  few  words  about  features  of  OPA  90  and 
the  Coast  Guard's  regulation  that  have  been  the  subject  of  the  greatest  controversy  and,  I 
believe,  the  greatest  misunderstanding.  I  am  referring  to  the  guarantor  and  direct  action 
provisions  of  OPA  90,  to  the  continued  availability  to  claimants  of  state  law  remedies,  and  to 
the  possibility  that  the  new  regime  will  expose  guarantors  to  unlimited  liability. 

First,  the  guarantor  and  direct  action  concepts  were  not  introduced  into  U.S. 
law  by  OPA  90.  They  were  included  in  the  Federal  Water  Pollution  Control  Act  of  1970, 
and  reflected  similar  provisions  of  the  1969  Civil  Liability  Convention. 

It  is  true  that,  under  OPA  90,  direct  action  will  be  available  to  private  party 
claimants,  whereas  only  the  Federal  Government  could  avail  itself  of  direct  action  under  the 
Federal  Water  Pollution  Control  Act.  But  that  is  only  because  the  earlier  legislation  did  not 
go  as  far  as  the  1969  CLC  in  that  respect.  The  Convention  does  enable  private  claimants  to 
pursue  direct  action  against  insurers. 

Similarly,  state  law  has  never  been  pre-empted  by  federal  water  pollution 
legislation  in  the  U.S.  Thus,  there  is  nothing  new  in  OPA  90  about  the  possibility  of  claims 
being  brought  under  state  law. 

Finally,  there  is  simply  no  basis  for  believing  that  a  guarantor  might  somehow 
find  itself  subject  to  claims  that  exceed  the  limit  of  its  guarantee.  OPA  90  could  not  be 
clearer  on  this  point.    Section  1016(g)  says,  quite  simply: 

Nothing  in  this  Act  shall  impose  liability  with  respect  to  an 
incident  on  any  guarantor  for  damages  or  removal  costs  which 
exceed,  in  the  aggregate,  the  amount  of  financial  responsibility 
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required  under  this  Act  which  that  guarantor  has  provided  for  a 
responsible  party. 

While  OPA  90  makes  it  easier  to  break  a  shipowner's  liability  limit  than  was  the  case  under 
prior  law  and  under  the  1969  CLC,  it  does  not  create  any  possibility  of  breaking  the  limit 
applicable  to  the  guarantor.  The  Coast  Guard  emphasized  this  point  in  issuing  the  interim 
final  rule  on  COFRs,  and  even  created  some  additional  comfort  for  guarantors  in  the  forms 
appended  to  the  rule. 

I  am  aware  that  an  argument  can  be  made  under  U.S.  law  that  the  limits  of  a 
policy  do  not  apply  in  a  case  in  which  a  claimant  proves  bad  faith  on  the  part  of  an  insurer. 
Such  claims  have  been  possible  under  existing  law,  however,  and  so,  again,  they  represent 
nothing  new. 

Shoreline  does  not  find  anything  in  OPA  90  or  the  new  regulation,  in  short, 
that  will  prevent  it  from  providing  the  kind  and  quality  of  insurance  necessary  to  support  the 
issuance  of  new  COFRs  by  the  Coast  Guard.  It  is  true  that  OPA  90  represented  a  dramatic 
and  innovative  step  forward  in  environmental  protection  legislation;  it  may  well  require  the 
industry  to  formulate  a  comparably  innovative  response.  We  think  Shoreline  represents  one 
important  way  in  which  the  shipowner  community  can  address  its  obligations  under  this 
important  new  law,  and  without  incurring  any  undue  burden.  We  fully  anticipate  that  there 
will  be  others  as  well. 


Conclusion 

The  Coast  Guard  has  given  the  Shoreline  concept  an  "in  principle"  approval  in 
a  letter  from  Mr.  Daniel  Sheehan,  the  Director  of  the  National  Funds  Pollution  Center,  dated 
December  1,  1993.  (Appendix  C.)  Similarly,  the  Bermuda  Registrar  of  Companies,  in  a 
letter  dated  July  19,  1994,  has  indicated  that  "Shoreline  has  been  approved  as  an  insurer  for 
the  purpose  of  the  Bermuda  Insurance  Act  1978  subject  to  the  completion  of  its  reinsurance 
protections  and  a  bond  offering."  (Appendix  D.)  Still,  Shoreline  is  not  yet  authorized  to 
start  writing  insurance.  That  is  because  the  final  approvals  from  the  governing  authorities 
will  be  given  only  when  Shoreline  has  its  final  arrangements  in  place. 

As  you  know,  Mr.  Chairman,  the  principal  impediment  to  the  completion  of 
those  arrangements,  until  very  recently,  was  the  lack  of  a  COFR  rule.  Now  that  the  Coast 
Guard's  interim  final  regulation  is  available  and  obligations  are  clear,  however,  definite 
commitments  can  be  made;  Shoreline,  therefore,  will  be  able  to  complete  its  remaining 
arrangements  in  short  order.  But  the  key  to  Shoreline' s  success  --  indeed,  to  the  success  of 
all  schemes  for  the  establishment  of  appropriate  levels  of  financial  responsibility  by 
shipowners  --  is  that  the  maritime  community  and  its  insurers  be  left  in  no  doubt  that  OPA 
90  and  the  new  COFR  rule  mean  what  they  say,  and  that  the  deadlines  established  in  the  rule 
will  be  strictly  enforced. 

On  the  other  hand,  if  the  wisdom  and  workability  of  OPA  90  are  seriously 
called  into  question  at  this  late  date  -  notwithstanding  the  thoroughgoing  analyses  that  have 
already  been  undertaken  by  Congress  and  the  Executive  Branch  --  shipowners,  reinsurers, 
and  potential  investors  are  likely  to  find  themselves  plunged  back  into  the  uncertainty  that 
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preceded  the  Coast  Guard's  publication  of  the  new  regulation  on  July  1.  I  cannot  emphasize 
strongly  enough  how  damaging  such  uncertainty  would  be.  It  is  not  too  much  to  suggest  that 
official  expressions  of  doubt  about  the  effectiveness  of  OPA  90  at  this  stage  might  well 
become  self-fulfilling  prophesies. 

What  is  critically  needed  now,  Mr.  Chairman,  is  a  period  of  calm  and 
stability.  Allow  the  shipowner  aad  insurance  communities  to  digest  the  implications  of  the 
new  regulation  and  to  put  appropriate  arrangements  in  place.  Only  then  will  the 
requirements  established  by  Congress  finally  be  met.  Shoreline  looks  forward  to  moving 
past  this  four-year-long  debate  and  into  full-scale  implementation  of  OPA  90  at  long  last. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  present  this  statement.     I 
look  forward  to  any  questions  that  you  or  other  members  of  the  Subcommittee  may  have. 
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Shoreline  -  the  alternative  view 


Since  ihc  iniroduciioii  ol  ihe  Oil  Pollulion  Act  1990.  wc  have  wiinesscd  a  period  ot 
iremendoub  uncenajniy  in  ihc  shipping  industry.  Uncenainty  has  produced  hostility, 
.ind  dialogue  between  shipowners,  through  their  P  &  I  Clubs,  and  the  United  Stales 
Coast  Guard  has  been  cold. 

A  positive  response  was  requireil  and  Shoreline  Mutual  has  been  established  to 
provide  this  response. 

Operating  alongside  the  P  &  I  Clubs.  Shoi^lme  Mutual  provides  cover  up  to  US$300 
million  any  one  accident,  and  provides  the  guarantee  for  the  Certificate  ot  Financial 
Responsibility  required  under  Section  I016ot  OPA. 

Shipowners  worldwide  are  taced  with  ever  mounting  costs  in  an  environment  which 
is  imposing  increasingly  heavy  burdens.  Shoreline  aims  to  ensure  that  the  cost  of 
this  panicular  liability  is  passed  on  so  that  the  burden  is  shared,  ultimately  wnh  the 
public  whom  OPA  90  was  established  to  protect,  thereby  minimisinu  ihe  impact  tor 
everyone. 

Shoreline  Mutual  has  been  established  as  the  alternative  approach  lo  OPA  90.  We 
believe  that  Shoreline  Mutual  will  become  the  essential  approach. 
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Shoreline  Addresses 


club  Address: 

Shoreline  Muiual  i  Bcrmuilai  Liiiiiied 

-U  Church  bireei 

PO  Box  HM2064 

Hamihon  HM  HX 

Bermuda 

Tel:  (XIWI  :y5-56KX 
Fa!(:(K(W)2y2-1867 


Manaticrs  Lundon  AtienLs: 

Shoreline  Muiual  Manai!cmcni  Limilcd 

poBox  :ui 

Esher 
Surrey 
KTI0  8YJ 

Tel:  071-606  1247 
Fax:  07 1 -606  1 24S 


Bermuda  Managers'  Address: 

Shoreline  Muiual  Managemeni  i  Bermuda i 
Limiied 

Address  deiaiK  as  above 


Manafjers'  USA  Agents: 

Shoreline  Muiual  Manacemeni 

Services 

PO  Box  yy2SK 

Sealtle 

Washmeion  VXI'HI 
USA 

Tel:  (2061  282-7324 
Fax:(206)542-0173 
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^HORELIXE  MLTrAL  (BER.ML'DAi  LTD  RL'LES 

I  Metmtranclutn  and  Bve-Utws 


Those  rules  are  subiect  lo  ihe  Memorandum  ucid  Bve-laws  or  Shoreline  iVIuiual  i  Bermuda) 
Limiied.  a  tompanv  reiiisiered  in  Bennuda.  Copies  ol  ilic  Memoraiiduin  and  Bve-laws  are 
available  on  request  Irom  the  manaeers. 


Class  of  Cover  Offered  by  the  Association 


The  Assoeiaiion  oilers  Proieelion  and  Indemniiv  (P  &  ll  tover  lor 

(.11       .iLlual  or  ihreatened  discharges  ol  oil  Irom  an  entered  ship  into  or  upon  navi-jable  waters. 

.idjoininu  shorelines  or  wiihin  the  exclusive  economic  ^one  ol  ihe  United  Stales  ol  America  : 
detined  in  the  US  Oil  Pollution  Act  ot  l^'XI  and  in  anv  legislation  ol  u  Slate  ol  ihc  United 
Slates  ol  America  lo  the  same  ellect  and 

I  hi       release  or  threatened  release  ol  a  hazardous  substance  irom  an  cniered  ship  into  Ihe 

environment  as  delined  in  the  US  Coinprenensive  Bnviroiimemal  Response  Conipen.saiion 
.ind  Liabihtv  Act  ol  19X0. 

Rule  19  lists  the  liabilities  covered.  Where  there  is  a  conllicl  between  rule  19  .ind  the 
other  rules,  rule  19  shall  override  anv  other  e.ipress  or  implied  terms  ol  ihe  other  rules. 


Definitions 


In  these  rules  the  tollowine  dermmuns  are  intended. 

"The  Association". 

Shoreline  Mutual  iBermudai  Limited. 

"Associated  Company". 

in  relation  to  anv  member,  a  holdine  company,  wholly  owned  subsidiary  company,  or  t'eliow 
wholly  owned  subsidiary  ol  the  same  holding  company. 
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"Directors". 

J  quorum  ol  the  directors  ol  ihe  Abbotiaiion  meeiinii  as  directors. 

"Dollars"  or  "$". 
IJiiiicd  States  dollars. 

"Kntered  .Ship". 

.1  sliip  entered  in  the  Association  and  one  in  Kspcct  ol  which  evidence  ol  liiK.iicial 
responsibility  is  leguired  pursuant  to  section  llllfi  ol  the  LS  Oil  Pollution  Act  ol  I'lOll 

"Kvidence  ol  Klnancial  Kesp4in>il>ililv". 

evidence  ol  linancial  responsibililv  lor  oil  pollution  as  dclined  lunher  in  rule  ['■). 

"Fleet  tntrv". 

the  entry  ol  more  than  one  ship  by  one  or  more  members  on  the  basis  that  those  ships  will  be 
treated  toeeiher  as  a  lleet  tor  underwritms;  purposes. 

"Hazardous  Sulislance ". 

such  substances  as  are  deltned  in  section  101  ot  the  US  Comprehensive  Environmental 
Response  Compensation  and  Liability  Act  ot  l'>S() 

"Hull  Policy". 

an  insurance  policv  coverine  loss  ordamaue  to  Ihe  hull  and  machinery  ol  a  ship,  iiicludiii'j 
.Hiy  excess  liabilitv  policy. 

"Manauers". 

Shoreline  Mutual  Manasiement  i  Bermuda i  Limited. 

"Member". 

any  owner  ol  an  entered  ship,  or  co-assured  member  as  delined  in  rule  9. 

•Oil". 

such  oil  as  IS  delined  in  section  UK) I  ol  the  US  Oil  Pollution  Act  ol  1 490  or  in  the  legislation 
ot  any  State  ol  the  United  States  ot  .America  and  other  territories,  as  delined  in  section  1001 
(.16)  ot  Ihe  Oil  Pollution  Act  ot  19V0.  to  the  same  ellect. 

"Owner". 

an  owner,  part  owner,  charterer,  mortgagee,  trustee,  operator,  manager,  or  builder  ol  a  ship  or 
.in  associated  company  ol  any  ol  these. 

"Policy  Year". 

a  year  Irom  noon  UTC  on  the  dale  specilied  bv  Ihe  directors  Irom  time  to  time  as  Ihe 
commencement  ol  the  policy  year. 
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"ProtecCion  and  indemnily"  or  "P  &  I". 

insurance  against  bhipowners   liabililie^  to  Ihird  parties  as  defined  in  the  rules  ol  a  P  &  I 
association. 

•Kules". 

ihe  rules  ol  ihc  Associaiion. 

•Ship". 

a  ship.  boat,  hovercrall.  jelloil  or  oiher  vessel  capable  ol  naviaalion  in  or  on  waier  tor  any 
purpose,  but  excluding'  a  lixed  platlorm.  Ii.xed  rii;.  or  remotely  operated  vehicle. 

"Terms  ol  EnCry". 

in  relation  to  any  entered  ship,  the  name.  si/.e  in  cross  and  deadweight  tons  ot  the  ship,  the 
risks  covered  by  Ihe  Association,  and  the  rate  ol  contribution. 

In  interpretinc  these  rules,  words  denotinu  the  sincular  shall  denote  also  the  plural  and  vice 
versa;  the  masculine  iiender  shall  include  Ihe  leminine  and  vice  versa,  and  anv  relerence  to 
persons  shall  extend  also  to  partnerships  and  companies. 

Any  notes  (o  the  rules  iin  italics  I  are  not  pan  ol  the  rules  but  are  merely  included  lor 
explanation  purposes. 


Application  for  Entry 


An  owner  may  apply  for  entry  of  a  ship  or  ships  in  the  Association  usinii  an  application  form 
obtained  trom  Shoreline  Mutual  Management  Ltd.  Shoreline  Mutual  Managemeni  Services  or 
a  broker.  Tlie  details  given  by  the  owner  on  the  application  lorm  will,  if  the  entry  is  accepted, 
form  the  basis  ol  the  contract  ot  insurance  between  the  owner  and  the  Association,  which 
contract  is  founded  upon  the  utmost  good  laith.  Thus,  it  ihe  owner  supplies  lalse  details  of 
any  kind  or  omits  to  disclose  matenal  details  in  the  application  torm.  ihe  managers  may 
terminate  the  entry  trom  us  inception  without  notice.  Once  his  entry  is  accepted,  the  member 
undertakes  to  inform  the  managers  promptly  about  anv  changes  in  the  details  originally 
recorded  on  ihe  application  lorm  and  about  any  malenal  details  which  have  arisen  after  his 
entry  was  accepted. 

For  the  avoidance  ol  doubt  the  terms  in  this  rule  apply  equally  to  co-assured  members  Isee 
rule  9). 
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Membership 


Aiiy  owner  who  cnicrs  j  ship  in  ihc  Associaiion  becomes  a  member  ol  ihe  AssoLiuiion  Irom 
ihe  date  on  which  Ihe  enirv  is  .icccnicu  bv  ihc  manauers  lor  an  iniiial  period  lo  eipire  twelve 
iiionihs  Iroin  ihe  iiiecpiion  dale  lo  be  delermined  bv  ihe  direciorb  and  subsequcnilv  lor  a 
sincle  politv  vear. 

A  member  docs  noi  acquire  a  share  or  inieresi  in  ihe  lunds  ot  ihe  Associaiion  bv  vinue  ol  his 
membership. 

An  owner  will  no  loiiuer  be  a  member  when  lor  anv  reason  he  ceases  lo  have  anv  ships 
oniered  in  ihe  Associaiion.  However,  until  and  unless  a  release  is  aureed  bv  ihe  manaaers  in 
accordance  wiih  rule  21.  a  lormer  member  remains  bound  by  all  the  oblmaiions  contained  in 
these  rules,  mcludini:  the  obli'jaiion  ii>  pay  supplemenlarv  calls. 

Applications  lor  insurance  may  be  made  and  accepted  in  respect  ot  ships  wiih  diltcreni 
beneficial  ownerships  on  icrms  thai  the  ships  concerned  shall  be  deemed  itor  these  insurance 
purposes  only)  to  lorm  pan  ot  the  specilied  tleet  whereby  the  Association  shall  deal  with  the 
entnes  ol  such  ships  in  combination  and  not  individuallv.  in  consideration  lor  which  all 
members  wiihin  each  such  Heel  entrv  shall  accept  joint  and  several  liabiliiv  to  pav  all  amounts 
due  to  the  Associaiion  bv  wav  ol  calls  or  oiherwise  in  respect  ot  all  ships  wuhin  ihai  licet 
onirv.  buch  loini  and  several  liabiliiv  shall  continue  alter  cessation  ol  cnirv  in  rcspeci  ol 
amounts  due  to  the  Association. 


Acceptance  of  Entries 


The  managers  have  discretion  to  accept  or  reject  any  application  lor  entry,  even  Irom  an 
exisiine  member,  without  giving  reasons.  The  manaeers  have  no  discretion  to  accept  any 
eniry  where  any  amount  due  in  accordance  with  rule  20  has  not  been  paid. 


Certificate  of  Entry 


As  soon  as  possible  alter  a  ship  has  been  eniered.  the  manaeers  will  issue  to  the  member  a 
ceniUcate  ol  entry  which  will  show: 


(1)       the  names  ot  the  owner  and  anv  co-a.ssured  members; 
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(II)  iliL-  ramei  ot  any  moncaaces  and  ihe  lexi  ol  anv  aurL-emcni  wiih  ihcm  isce  rule  lOl; 

I  III  I  the  name.  \ue  in  ltoss  and  deaUweiuhi  ions  oi  the  ship: 

iivi  ihc  risks  covered; 

'  1  I  Ihc  ;laie  when  ihe  eiiirv  hcjan; 

I  Ml  ,uu  (iiher  lerms  1)1  cnirs  agreed. 

riiese  deiaiK  mil  he  eiiiered  in  ihe  AsMitiaimii  s  Liimpuicr  daia  bank.  The  iiieinber  eunsenis 
H)  such  cletlninic  suiraye  iil  inlurTnaiiiin.  and  ihe  managers  are  audiorised  .ii  .inv  reasonable 
nine  lo  provide  a  member  wiih  a  copy  ol  che  daia  enines  aboui  hiin  on  request.  A  member 
will  not  be  eniiiled  lo  see  daia  kepi  aboul  anv  oiher  member. 

Continuation  of  Cover  and  Changes  in  the 
Terms  of  Entry 

\  member  will  remain  a  member  lor  ihc  initial  siniile  poliev  vear  and  subsequently  lor  each 
^ucceedinu  politv  year,  in  each  ease  suhiect  to  the  orpjinal  rales  and  terms  ol  eiiiry  ayreed 
when  the  ship  was  iirst  entered  or  anv  suhscLiueiii  aizreed  vanalions  thereol  unless  the  enirv  is 
lermmaicd  in  accordance  with  Ihe  nrovismns  ol  rule  .'()  Provided  alwavs  that  the  .Assiicialion 
inav  at  anv  tunc  ijive  nonce  to  members  ol  chani:es  in  tales  or  terms  ot  ciiirv .  which  chanties 
shall,  in  delaull  ol  asireemeiu  bv  the  member  concerned,  take  el  led  al  Ihc  beiiiiintnL'  ol  the 
policy  year  immedtuielv  lollowini;  the  policv  vear  durin'j  which  such  nonce  shall  have  been 
yiven. 

Co-assured  Members 


A  ship  may  be  entered  in  ihc  Association  by  her  owners,  charterers  or  any  others  dclined  as 
owners  '  in  rule  3.  Anv  associated  companies  ol  the  members  concerned  in  the  entry  Isee 
rule  3)  can.  by  their  beine  named  as  co-assured  in  the  cenilicatc  ol  entrv.  bcnelit  Irom  ihe 
entry,  subject  to  the  provisions  ol  these  rules,  in  panicular  rule  4 
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TliL-  riclils  and  obllualions  ol  Ihose  named  as  co-assured  towards  the  Association  arc  as 

lollows: 

III  where  ihe  reiiisicreil  owner  and  ihc  co-assured  (noi  beine  ihe  reuisiered  owner  ot  the 
^illpl  share  ihe  luncuons  and  dunes  ol  a  shipowner  under  a  coniract.  the  co-assureds 
cover  111  Ihe  Associaiion  cMends  oiilv  so  lar  as  ihal  ot  ine  reuistered  owner; 

I II I       ihcre  will  he  no  recovery  by  one  co-assured  where  the  claim  has  already  been 
reimbursed  lo  .iiioilier  co-assured: 

mil      iliose  named  as  co-assured  are  loinily  and  severally  liable  lo  pay  calls  lor  coniribulion 
lo  Ihe  Association: 

livi      receipt  by  uiiv  ol  those  named  as  co-assured  ol  a  payment  will  be  eguailv  sulticieni  to 
discharue  tlie  Association  Iroin  any  obiieations  in  respect  ol  that  payment:  and 

(VI       nonce  to  any  ol  those  named  as  co-assured  will  be  taken  as  notice  to  all  those 

concerned  in  the  entrv:  and  the  knowlediie  ol  any  one  ol  those  named  as  co-assured 
will  be  taken  to  be  knowledge  shared  by  them  all. 


10  Mortgagees 


Where  an  entered  ship  is  niortuatied.  it  is  a  condition  ol  membership  ihat  Ihe  member 
consents  to  the  interest  ol  the  morieaiiees  beina  noted  on  the  certilicate  ol  enirv.  Flic  member 
also  agrees  to  allow  the  managers,  subiect  to  the  provisions  against  assignment  in  rule  31  and 
tor  auiomaiic  cancellaiion  ol  cover  in  rule  30.  to  give  undcnakings  to  the  mortcagees: 

upon  notice  to  the  manaeers  by  the  moneagees  Ihat  the  member  is  in  delault  under  the 
moneace  to  pay  the  mortgagees  whatever  would  otherwise  have  been  paid  by  the  Association 
to  the  member: 

to  intorm  the  moneagees  it  the  member  gives  notice  ot  his  inienlion  to  withdraw  the 
mortgaged  ship  from  the  Association: 

to  itive  not  less  than  live  workinB  days   notice  to  the  mortgagees  it  the  managers  intend  to 
cancel  the  memtjer  s  entrv  ol  the  mongaged  ship,  except  if  the  entrv  terminates  automatically 
under  rule  30.  in  which  case  notice  will  be  given  to  the  mortgagees  as  soon  as  practicable 
thereafter. 
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1 1  Right  to  Insurance 


A  memhcr  in  jnv  panitular  oolitv  year  is  cnlilled  lo  recover  trom  the  AsMiciaiiim  subiect  to 
ihese  ruk-s  and  ihe  icrms  ol  cnirv  anv  pavmenis  winch  he  has  made  in  respeci  iil  ihc  leual 
liabilities  lisiod  m  rule  19  which  rcsull  Irom  incidents  occumni;  dunnB  ihai  policv  vcar  lor. 
where  the  memocr  s  cmrv  has  been  accepted  alter  the  inception  ol  that  policy  year,  which 
result  trom  incidents  occumni!  alter  the  titne  ol  entrv  during  that  policy  yean  and  out  ol  the 
ownership  or  manacemenl  ol  an  entered  ship  As  between  the  member  and  the  Association, 
liabilities  which  arise  in  any  other  manner  are  not  covered. 

Unless  ihc  directors  otherwise  atree.  a  member  cannot  recover  trom  the  AssiKiation  anv 
payment  m  respect  ol  a  claim  covered  under  these  rules  and  the  terms  ol  entrv  ot  the  ship 
concerned,  unless  ihc  member  has  lirsi  made  a  complete  pavmeni  to  the  claimant  and 
obtained  a  receipt  and  release  Irom  tunher  liabiliiv  or  other  proot  of  payment  acceptable  to 
the  managers.  The  only  exception  to  rule  lllb)  is  in  ihe  case  ol  legal  or  oiher  lees  tor  ihe 
services  ol  lawyers  or  expens.  covered  under  rule  19.2  where,  provided  that  Ihe  managers 
have  made  the  appoiniment  or  approved  ihc  appointment,  the  lawyer  or  expen  will  be  paid 
direct  bv  the  Association.  The  managers  will  inform  the  member  when  tees  have  been  paid 
and  any  amount  paid  will  appear  on  ihe  member  s  claims  record  isee  also  rule  19  I). 

Ill  Ihe  event  ihat  the  memoer  recovers  irom  the  Association  and  the  .XsMiciatioii  ni.iKcs  a 
direct  pavmeni  pursuant  to  a  Ccrtiticate  ol  Financial  Responsibilitv  isce  rule  19i  ihe  member 
will  reimburse  the  Association  such  sum.  il  anv.  by  which  the  aggregate  ol  the  sum  recovered 
by  the  member  and  ihe  direct  pavmeni  pursuant  to  the  said  certiticate  exceeds  S300.000.000. 
In  the  event  ol  there  beinc  such  an  excess  the  member  will  hold  on  trust  lor  the  Association 
such  part  ol  the  sum  he  has  recovered  Irom  the  Association  as  is  equal  to  the  excess. 


12  Hull  and  War  Risks  Policies 


Every  ship  entered  in  the  Association  will  be  deemed  to  be  insured  I  by  insurers  other  than  the 
Association  i  againsi  war.  hull  and  machinery  risks  for  a  value  not  less  than  her  current  sound 
market  value  in  charter-lree  condition.  The  terms  of  her  hull  policy  will  be  deemeo  to  be  not 
less  wide  than  those  ol  Llovds  Manne  Policy  MAR  form  1.10.83  with  Institute  Time  Clauses 
(Hulls)  1.10.83  attached,  and  she  will  be  deemed  to  be  insured  up  to  her  current  sound  value 
against  war  nsks.  Any  claim  which  could  be  recovered  from  such  policies  or  any  other 
insurance  policies  will  not  be  recoverable  from  the  Association. 
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13  P  and  I  Cover 


tvcri-  shipcn(ert;u  iii  ihc  Associaiion  will  he  deemed  lo  be  eniered  in  ,i  Proicciion  and 
Indemniiv  dub  on  lerms  oi  cnirv  deemed  lo  he  run  less  wide  ihan  iliose  ui  ihe  Uniied 
KuisiUojn  Mutual  bieamMiip  AsMK-iaiiim  iBeimuuai  Limned  currcni  ai  ihe  dale  wneii  enirv  is 
actepicd  or  such  other  tenns  as  the  managers  niav  determine.  Any  claim  winch  could  be 
recovered  Iroin  such  cntrv  or  any  other  entrv  will  not  be  recoverable  Irom  the  Association, 
except  where  such  a  claim  arises  as  a  result  ol  a  liabilily  as  deltned  in  rule  14  1 


/4  Limitation  of  Cover 


In  no  circumstances  will  the  Association  be  liable,  either  lo  a  member  or  otherwise  lor  any 
amount  in  excess  ol  a  member  s  Ic^ial  liabilitv  in  respect  ol  a  iiiven  accident  or  occurrence,  or 
m  excess  ol  the  limitation  amount  specitied  tor  the  entered  ship  under  the  US  Oil  Pollution 
Act  s.  1004  (a)  and  (d)  or  under  the  leeislation  ol  a  Slate  ol  the  United  States  ot  America 
(whether  or  not  the  member  is  m  tact  able  to  limit  his  habilitv  to  that  amounti 

Provided  alwavs  that  the  limit  ol  cover  provided  lor  each  accident  or  occurrence 
is  S300  million  I. «)().(KMI.(KKI  US  dollarsi. 

II  J  member,  bv  virtue  ol  his  not  beini;  a  shipowner,  is  not  entitled  to  any  liiniiation  ol 
liabihly  which  he  could  have  enioyed  il  he  were  a  shipowner,  any  reimbursement  by  the 
Association  is  limited  to  the  amount  to  which  a  shipowner  could  have  limned  his  liability.  a.s 
assessed  by  Ihe  directors,  or  S300  million,  whichever  is  the  greater. 

Noie  ■  This  clause  is  iiiiended  lo  ictcr  m  ihiiiiciiIui  hi  ussoiiuicd  cuinpaiiiis  ol  iiicnihers. 
named  as  lo-ussuied.  who  arc  mil  eniiitcri  lo  liimiuiion  of  liahiliix  as  sliinoniicis  An  example 
would  he  a  member  s  suhsidian  company  which  provided  crew  manavemeni  on  an  emered 
ship. 


J 5  Notice  of  Claim 


Every  incident  likely  to  give  nse  to  a  claim  under  these  rules  and  evei^'  claim  made  against  a 
member  m  respect  ot  such  incident  shall  be  notitted  lo  the  managers;  as  soon  as  possible  but  in 
no  case  later  than  6  months  alter  the  incident  or.  as  appropriate,  alter  the  member  has  received 
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nodce  ihal  Ihe  claim  is  bcini;  or  mav  be  made  ai:ain!>i  lum.  In  each  case  all  relevant  ducumenis 
.mil  mtormaiion  shall  be  •jivcn  lo  the  managers 

II  notice  IS  mil  eiven  in  accordance  with  lai  above  ilie  member  will  noi  be  entitled  to  recover 
Irom  the  Association  in  respect  ol  the  incident  or  cl.iim  in  respect  ol  which  proper  notice  was 
not  •■iven  i  unless  and  lo  Ihe  e\teni  that  Ihe  directors  m  their  discretion  decide  otherwise i  and 
the  member  will  be  obliged  to  indemnily  the  Association  in  respect  ol  any  direct  paymeni  or 
pan  ihereol  made  pursuant  lo  any  Certilicaie  ol  Financial  Kesponsibilitv  as  a  result  ol  the 
lailure  to  '^ive  proper  notice. 

No  llabilitv  should  be  admitted  or  payntent  made  in  respect  ol  a  claim  in  which 
reimbursement  Irom  the  AsstK-ialion  will  be  souehl  until  and  unless  the  manaeers  have  uiven 
their  approval.  II  no  prior  approval  has  been  obtained  Irom  the  managers,  there  will  be  no 
reimbursemenl  bv  the  Assoeialion  without  the  direciors   approval  and  ihc  member  will  be 
cibliaed  to  indeninilv  the  Association  in  respect  ol  any  direct  paymeni  or  pan  thereol  made 
pursuant  to  a  Certilicate  ol  Financial  Responsibility  as  a  result  ol  the  lailure  to  obtain  pnor 
approval 


16  Duty  to  Act  as  a  Pnident  Uninsured 


uii  In  dealing  with  liabilities  potenitally  covered  by  the  Association,  a  member  must  act  as 
pnjdenllv  to  protect  his  intereMs  as  he  should  have  done  il  not  insured  ai;ainst  the  risk  in 
question  hv  the  AssiKialion. 

ibi       II  the  member  tails  to  act  as  a  prudent  uninsured  the  member  will  not  be  entitled  to  recover 
Irom  the  Association  in  respect  ol  the  incident  or  claim  in  respect  ol  which  he  tails  so  to  act 
( unless  and  to  Ihc  extent  that  the  directors  m  their  discretion  decide  otherwise )  and  the 
member  will  be  obliged  to  indemnity  the  Association  in  respect  ol  any  direct  payment  or  pan 
thereol  made  pursuant  to  a  Cenificate  ol  Financial  Responsibility  as  a  result  ol  such  failure. 

/  7  Classification  and  Maintenance 

(ai       Subject  to  rule  I9.1(bl  and.  unless  otherwise  agreed  in  wntine  between  the  member  and  ihe 
manaeers.  the  tollowmL'  conditions  are  terms  ol  the  insurance  ol  every  entered  ship: 
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(I)        The  ship  muM  be  and  remain  ihrouehoul  che  period  ot  eniry  classed  wuh  a 
Classilicadon  Socieiy  approved  bv  [he  manager!!. 

(Ill       Any  incideni  or  condilion  in  rL-speti  ot  which  ihai  Llas^silicaiion  Socieiv  miiihl  make 
rccommendatiorr^  a:^  lo  repairs  or  oiner  actions  to  be  taken  bv  the  member  must  be 
promptly  reported  to  that  Classilitaiion  iocietv. 

(nil      Tlie  member  must  comply  at  all  times  wiih  all  the  rules,  recommendations  and 

rcguiremenis  ot  the  Classilication  Society  relalini:  to  the  entered  ship  and  where  thai 
Classilicaiion  Society  specilies  a  time  or  times  within  which  action  must  be  taken  in 
relation  to  the  entered  ship  the  member  must  lake  such  action  within  such  time  or 
times. 

(IV)      The  member  authonses  the  managers  to  inspect  anv  records  or  documents  and  obtain 
any  mtormation  relating  to  the  maintenance  ol  class  ot  the  entered  ship  in  the 
possession  ot  any  Classiticalion  Society  with  which  the  ship  is  or  at  anv  time  has  been 
classed,  and  will  where  necessary  authorise  such  Classification  Society  or  Societies  to 
disclose  and  make  available  such  documents  and  information  to  the  managers  upon 
request  bv  the  managers  and  lor  whatsoever  purposes  the  managers  mav  consider 
necessary 

( V I       The  member  must  immediatciv  inform  the  manaaers  it.  at  any  time  during  the  period  of 
entry,  the  Classitication  Societv  wiih  which  the  ship  is  classed  is  changed  and  advise 
the  managers  ol  all  outstanding  recommendations,  requirements  or  restrictions 
specilied  by  any  Classilication  Society  relating  to  that  ship  as  at  the  date  ol  such 
change. 

I VI I      The  member  must  comply  with  all  statutory  requirements  ot  the  countrv  ot  the  ship's 
flag  relating  to  the  construction,  adaption,  condition,  fitment  and  equipment  of  the 
entered  ship  and  must  at  all  times  maintain  the  validity  ol  such  statuiorv  certificates  a$ 
are  issued  by  or  on  behalf  of  the  state  of  the  ship  s  tlag  in  relation  to  such 
requirements. 

Unless  and  to  the  extent  that  the  directors  otherwise  decide,  the  member  shall  not  be  entitled 
to  any  recovery  from  the  Association  in  respect  ot  any  claim  ansing  dunng  a  period  in  which 
the  member  is  not  tulfilling  or  has  not  tulfilled  his  obligations  under  this  rule. 

(b)       ID        The  managers  mav  as  a  condition  ol  entry  or  re-entry  of  a  ship  in  the  Association 

require  the  memljer  or  prospective  member  to  submit  the  ship  to  survev  by  a  surveyor 
appointed  by  the  managers.  The  managers  in  their  discretion  may  require  the  member 
or  prospective  member  to  bear  the  expense  of  such  a  survey 
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In  the  light  ot  such  survey  the  manaeers  mav: 

(a)         retuse  the  entrv  or  re-entrv  ot  the  ship:  or 

I  b»  rcluse  the  entr\'  or  re-enirv  ot  the  ship  until  repairs  or  other  action  recomtnended 
hv  the  survevor  have  been  carried  out  to  the  satistaction  ot  the  managers  within 
any  time  limit  prescribed  bv  the  manaeers;  or 

ic(       accept  the  entrv  or  reentrv  ot  the  ship  on  such  special  terms  as  the  managers 
may  in  their  discretion  decide. 

(Ill       Without  prejudice  to  anv  warranties  or  other  duties  and  obligations  imposed  on  a 

member  under  these  rules  or  general  law.  the  manaeers  may  at  any  time  and  trom  time 
10  time  require  a  member  to  submit  his  entered  ship  to  survey  by  a  surveyor  appointed 
bv  the  manaeers  on  a  date  and  at  a  place  agreed  between  the  member  and  the  managers 
and  within  such  time  limit  as  may  be  specilied  by  the  managers.  The  managers  may  in 
their  discretion  require  the  member  to  bear  the  expense  ot  such  a  survey  or  they  may 
treat  it  as  an  expense  payable  bv  the  Association  at  their  discretion. 

In  the  light  o(  such  survev  or  in  the  event  ot  failure  by  the  member  to  submit  the 
entered  ship  to  such  survey  within  the  time  limit  specified  by  the  managers,  the 
managers  shall  have  the  power,  in  their  discretion,  to: 

1. 1 1       terminate  the  entr\'  ot  the  ship  lonhwnh:  or 

I  b)       amend,  vary  or  impose  special  terms  on  the  terms  ot  entry  ot  the  ship  with 

Immediate  etfeci  in  such  manner  as  they  think  fit  for  such  time  or  period  as  they 
may  specify. 

(iii)      Any  recommendations  or  observations  of  a  surveyor  acting  under  any  part  ol  this  rule 
shall  be  treated  as  within  the  actual  knowledge  o(  the  member.  Any  failure  by  the 
member  to  implement  the  said  recommendations  shall  entitle  the  directors  in  their 
discretion  to  refuse,  in  whole  or  m  pan.  a  claim  for  recovery  from  the  Association  in 
respect  ot  anv  incident  whatsoever  occumng  after  such  recommendations  have  been 
made. 

The  member  will  indemnify  the  Association  in  respect  of  any  direct  payment  or  part  thereof 
made  pursuant  to  a  Certificate  of  Financial  Responsibility  as  a  result  of  any  failure  to  comply 
with  the  terms  ot  this  rule. 
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18  Privity 

(;il       The  proviMons  ol  Ihe  Eniilish  Marine  Insurance  Acl  19(16  are  spccilically  incorporaicd  in 
lliese  rules.  Members  are  reminded  in  pariieular  ihai  Seclion  Wl^l  ol  ihe  Marine  Insurance 
Acl  provides: 

In  a  lime  politv  there  is  no  implied  w.irraniy  ihal  the  ship  shall  be  seaworthv  at  anv  siaiic  ol 
the  adventure,  but  where,  with  the  priviiy  ol  the  assured,  the  ship  is  sent  to  sea  m  an 
unseawonhv  stale,  the  insurer  is  not  liable  lor  any  loss  attributable  to  unseawonhiness. ' 

(b)       ir  an  entered  ship  is  sent  to  sea  in  an  unseawonhy  state  with  the  privity  ol  the  member  the 

member  will  be  obliecd  to  indemnilv  the  Association  in  respect  ol  anv  direct  payment  or  pan 
thcreol  made  pursuant  to  a  Certilicaie  ol  Financial  Responsibililv  as  j  result  ol  lhal 
unseawonhiness. 

19  Evidence  of  Financial  Responsibility 

The  AssiKialion  will  provide  to  the  US  Coast  Guard  lor  each  entered  ship  evidence  ol 
insurance  covcraiie  on  behalt  ol: 

lal       the  operator  ol  the  ship  as  delined  in  section  UKII  l2(ii  ol  the  Oil  Pollution  Act  ol  I  WO 
(OPA)aiiainst  the  liabilities  delined  in  section  1002  ol  OPA  up  to  a  maximum  limit  ol 
liability  in  accordance  with  section  l(KI4  ol  OPA.  conlirmmc  that  the  Association  consents  to 
be  sued  directly  in  respect  ot  such  liabilities,  subject  to  the  provisions  ol  OPA.  and  m 
panicular  section  1016.  in  order  to  enable  the  United  States  Coast  Guard  to  issue  a  Certitkate 
of  Financial  Responsibility  (COFR)  m  accordance  with  Section  1016  ol  the  US  Oil  Pollution 
Act  of  1990  showini!  evidence  ol  liability  coverage  up  to  the  limits  provided  by  section  1004 
of  Ihe  Act  of  1990  and 

(b)       the  owner  and  operator  ot  the  ship  as  defined  m  section  101  (20)  ot  the  Comprehensive 

Environmental  Response  Compensation  and  Liability  Act  of  1980  (CERCLAl  against  the 
liabilities  delined  in  section  107  of  CERCLA  up  to  a  maximum  limit  of  liability  in  accordance 
with  section  107  of  CERCLA.  conlirming  that  the  Association  consents  to  be  sued  directly  in 
respect  ot  Vuch  liabilities,  subieci  to  the  provisions  ot  CERCLA.  and  in  panicular  section  108. 
in  order  to  enable  the  President  to  lumish  a  Cenitlcate  ot  Financial  Responsibility  in 
accordance  with  section  108  of  CERCLA.  showing  evidence  of  liability  coverage  up  to  the 
limits  provided  by  section  107  of  CERCLA 

but  in  no  event  shall  the  limit  of  cover  for  each  incident  exceed  $3(X)  million 
(300.000.000  US  dollars). 
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19.1  Liability  for  actual  or  threatened  discharge  of  oil 

or  release  of  a  hazardous  substance 

1.11        A  member  is  covered  bv  ilie  Assotuiion  lor  any  lubililv  as  dclineii  below  in  lesnecl  ol 

III        .111  actual  or  ihreaiened  liischariie  ol  oil  Iroiii  an  eniered  ship  inio  or  upon  naviuable 

waters  adioinini;  shorelines  or  wiihin  ihe  exclusive  economic  zone  ol  ihe  Unilcd  Stales 
as  delmed  in  the  US  Oil  Pollution  Act  ol  1990  or  in  the  legislation  ol  aiiv  Slalc  ol  the 
United  States  ol  America  to  the  same  ellcct  and 

I II I       a  release  or  threatened  release  ol  a  hazardous  substance  Irom  an  entered  ship  into  the 
environment  as  dclined  in  Ihe  US  Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  ot  1980 

but  onlv  up  lo  a  iTia\imum  ol  S3(M)  million  land  subieci  to  the  provisions  ol  rule  14)  lor  any 
one  incident. 

(b)       The  followini;  are  delined  as  liabilities  and  are  covered: 

(I)        liability  lor  removal  costs  and  damages  pursuant  to  the  US  Oil  Pollution  Act  ot  1990  or 
any  legislation  ol  a  Slate  ot  the  United  States  ol  America  to  Ihe  same  el  led: 

nil       liability  to  pay  lines  or  penalties  pursuant  to  the  US  Oil  Pollution  Aci  ol  1991)  or  any 
legislation  ol  a  Stale  ol  the  United  Slates  ol  America  to  the  same  ellect: 

dill      liability  lor  costs  ol  removal  and  remedial  action  and  other  necessarv  costs  ol  response 
and  damages  pursuant  to  the  US  Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  ot  1980: 

I IV I      liability  to  pay  tines  or  penalties  pursuant  to  the  US  Comprehensive  Environmental 
Response  Compensation  and  Liability  Act  ot  1980. 

Provided  always  that  it  is  a  condition  precedent  ot  cover  in  respect  ol  such  liabilities  that  the 
member 

(aa)     undertakes  to  make  quanerlv  declarations  in  arrears,  at  the  latest  within  two 
months  ot  each  quarter  ending  20th  May.  20lh  August.  20th  Novemtier  and 
20th  February,  ol  all  voyages  carrying  cargo  to  or  Irom  ports  or  places  to  which 
OPA  90  or  CERCLA  80  applies,  giving  the  date  ol  such  voyages,  the  nature  ot 
the  cargoes  earned  (persistent  oil  or  other  cargo)  and  the  name  ot  such  United 
Stales  port  or  place  at  which  the  cargo  was  first  loaded  or  discharged; 
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complies  wiih  ihe  said  undenakine.  II  the  Association  becomes  liable  under  a 
Certificate  ot  Financial  Responsibililv  to  pay  any  amount  while  a  member  is  in 
breach  ot  this  proviso,  ihe  AsstKiation  shall  have  libeny  to  recover  the  amount 
so  paid  Irom  the  member:  and 

uijrees  that  the  managers  mav  ji  anv  lime,  upon  civini;  reasonable  nonce,  inspect 
llie  member  s  vovaae  or  oilier  records  lo  verilv  the  declarations  made  under  laai 
above:  ihc  memt>er  consents  to  such  inspections  and  their  cost  shall  be  borne  by 
the  member 


19.2  Experts  and  Lawyers 


A  member  is  covered  by  ihe  Association  in  respect  ot  lees  and  disbursements  ol  experts, 
surveyors  and  lawvers  instructed  by  the  managers  or  by  him  with  the  managers   approval  to 
investiuatc.  advise  upon  and  detend  claims  covered  under  these  rules. 

11  J  member  wishes  to  instruct  an  expen.  surveyor  or  lawyer,  he  must  obtain  the  approval  of 
the  managers,  or  else  the  fees  ot  the  firm  appointed  will  not  be  paid  by  the  Association. 

Where  an  expen.  surveyor  or  lawyer  has  been  instructed  the  member  agrees  that  such  expen. 
^u^veyor  or  lawver  will  be  paid  by  the  Association  direct.  The  manacers  will  intorm  the 
member  concerning  the  lee  to  be  paid  and  the  payment  will  be  recorded  in  the  member  s 
claims  record.  If  a  member  advises  the  managers  that  he  considers  that  a  particular  tee  or 
expen.se  is  unreasonable,  the  managers  will  investigate  and  use  their  best  endeavours  to  ensure 
that  onlv  a  reasonable  amount  is  chareed. 


20  Members '  Contributions  to  the  Association  s  Funds 


A  member  s  liability  to  contnbute  to  the  funds  ol  the  Association  is  unlimited  The  purposes 
lor  which  contributions  may  be  called  by  the  directors  and  collected  by  the  managers  are: 

(1)        to  reimburse  to  members  claims  settled  or  expected  to  be  settled  under  rules  19.  19.1. 
or  any  other  terms  ot  entry  allowing  payment  to  the  memtier: 

111)      to  make  direct  payments  pursuant  to  Cenificates  of  Financial  Responsibility. 
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(Ml)      1(1  pay  whuiever  reinsurance  premiums  mav  be  considered  necessary  hy  ihe  directors: 

I IV I      lo  pay  tees  and  expenses  ui  lawyers,  correspondents  and  cxpcns  and  brokerage  to 
brokers; 

I  \  I       In  pay  to  ihe  inanaiiers  wliaicvcr  ainounis  niav  be  agreed  bv  ihc  dircciors  tor  the 
purposes  ol  adminisiraiion  <il  ihc  Association: 

I VI I      to  provide  tunds  to  establish  solvency  marL'ins  or  guarantee  luiids  j|  required  by  law  to 
permit  the  continued  operation  ol  the  Association: 

ivii)     to  establish  contincency  reserves  il  approved  by  Ihe  directors: 

I  VIM)    10  make  up  any  deficit  in  the  lunds  ot  the  Association: 

( IX I      lor  any  other  purpose  agreed  by  ihc  directors. 

(II        The  amount  ot  a  member  s  contribution,  that  is  his  rating,  will  be  assessed  and  aereed 
with  the  member  by  the  managers,  who  will  take  into  consideration  ihe  type  or  the 
member  s  ship,  the  member  s  claims  record  and  luture  exposure  lo  liabilitv  claims,  and 
his  fair  share  ot  the  items  listed  under  rule  20(a)(iiii  to  (ixi 

(ill       A  member  s  rating  will  be  expressed  as  a  US  dollar  or  other  agreed  currencv  amount  to 
make  an  estimated  total  cosi 

(III)  The  estimated  total  cost  will  be  paid  by  the  member  as  an  advance  call.  Tlie  amount  ol 
the  advance  call  is  deiermined  by  the  managers  at  the  start  ol  the  entry  or  ol  the  policy 
year  but  the  supplementary  call  or  calls,  expressed  as  a  percentage  ol  ihe  advance  call, 
are  determined  by  the  directors  at  any  time  thereatter  until  the  year  is  closed  under 
rule  22. 

(IV)  Advance  calls  are  payable  in  the  policy  year  and  supplementarv  calls  are  payable  as 
determined  by  the  directors. 

( 1 1        Advance  calls  shall  be  paid  according  to  the  number  ot  voyages  during  which  the 

entered  ship  is  expected  to  be  within  United  States  waters  as  defined  in  Rule  19. 1  .(a), 
provided  always  that  a  minimum  ot  65  days  advance  calls,  as  a.ssessed  by  the 
managers,  is  paid  in  addition  to  the  calls  paid  lor  the  penod  ot  anticipated  trading,  so 
that,  at  any  lime  during  the  currency  ot  a  ships  entry.  65  days   advance  calls  shall  have 
been  paid  in  addition  to  any  call  paid  in  respect  of  a  period  during  which  the  ship  is 
trading  in  United  Slates  waters. 
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Any  olher  amounts  payable  lo  ihe  Assotiaiion  except  release  calls  by  or  on  behall  ot  a 
member  must  be  paid  within  60  days  ot  the  issue  ol  a  debit  note  bv  the  managers 
failing  which  such  amounts  shall  incur  interest  at  .■S9f  above  the  London  Interbank  US 
Dollar  Six  Month  IJItcr  Rate  I  LIBOR  I  calculated  Irom  the  latest  payment  date 
specilled  III  the  debit  note  until  the  actual  payment  date.  The  interest  rate  will  he  tixed 
on  the  lirst  working  day  ol  each  month  during  the  period  when  the  amount  in  question 
remains  unpaid. 

Where  such  an  amount  remains  unpaid  lor  more  than  W  days  alter  the  issue  ot  the 
debit  note  then,  unless  otherwise  agreed  with  the  managers,  cover  will  automatically 
lapse  (see  rule  30) 

No  claim  ol  any  kind  by  a  member  against  the  Association  will  be  allowed  as  a  set-otf 
against  liability  to  pay  in  lull  calls  or  other  amounts  debited  by  the  .Association. 

II  a  member  defaults  in  payment  ot  calls  or  anv  other  amounts  due  to  the  Association, 
and  Ihe  directors  agree  that  these  amounts  are  unrecoverable,  then  the  oiher  members 
shall  make  cood  the  deficit. 


21  Release  Calls 


A  member  or  former  member  is  always  liable  to  pay  calls  for  contribution  to  the  Association 
and  cannot  be  released  from  such  liability  without  the  written  agreement  of  the  managers.  If  at 
the  lime  a  member  seeks  to  be  released,  the  association  has  issued  debt  in  the  form  ot  bonds 
or  other  instruments  ol  indebtedness,  the  managers  have  no  power  to  relea.se  members  or 
former  members  from  their  obligations  under  rule  20.  so  long  as  the  debt  remains  unsettled  by 
Ihe  Association  in  respect  of  pnncipal  or  interest. 

Following  termination  ot  a  member's  cover  the  managers  triay  but  are  not  obliged  to  assess  a 
relea.se  call  based  on  an  estimate  ot  the  members  liability  to  pay  future  supplementary  calls.  On 
receipt  of  such  assessment  the  former  memljer  must  within  30  days  thereatter  (which  pencxi  can 
be  extended  by  the  managers  on  such  terms  as  they  in  their  sole  discretion  thiijk  fit  I; 
either 

(i)       pay  the  release  call,  in  which  case  the  former  member  will  be  discharged  from 
further  liability  to  the  Association  lor  future  supplementary  calls: 
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elect  to  pav  luture  supplementary  calls  I  whether  less  than,  more  than,  or  the  same 
.imount  as  the  assessed  release  calli  as  and  when  they  become  payable  and  to  secure 
^uch  pavment  bv  means  ot  a  bank  ituarantce.  Such  supplementary  calls  are  payable  in 
ihe  manner  and  on  the  terms  specitied  in  rule  20(ci  and  the  lormer  member  is 
discharued  Irom  liabililv  lor  supplementarv  calls  onlv  when  all  such  supplemeniarv 
calls  and  anv  iiiieresi  due  thereon  have  been  paid  in  lull.  The  manaiiers  have  discretion 
to  reieci  the  cuaraniee  il  its  wordinc  or  the  bank  providing  the  security  are  not 
acceptable  to  them.  Should  no  guarantee  be  ottered  or  should  the  managers  reieci  Ihe 
guarantee,  then  the  relea.se  call  assessed  bv  the  managers  must  be  paid  either  wiihm  30 
davs  ol  receipt  by  the  lormer  member  ol  the  assessment  by  the  former  member  or 
tonhwiih  It  more  than  30  days  has  expired  prior  to  rejection  ot  the  guarantee.  If  such 
payment  is  not  made,  then  the  tormer  member  also  remains  liable  under  rule  21(a)  to 
pay  any  sums  in  e.xcess  ot  the  release  call  which  may  be  assessed  bv  way  ol  future 
supplementary  calls. 


Closing  a  Policy  Year 


Tlio  directors  mav  at  any  time  alter  Ihe  end  ot  a  policy  year  declare  that  the  vear  is  closed. 
Tins  means  ihat  the  members  entered  during  that  policy  year  are  released  Irom  liability  to  pay 
further  supplementary  calls  in  relation  to  that  year. 

Before  closing  a  policy  year  direciors  may; 

( 1 1        make  supplementary  calls; 

(il)       return  anv  surplu.s  to  the  members  in  proponion  to  Ihe  amouni  ot  their  contnbutions. 
except  where  a  member  has  paid  a  release  or  has  been  expelled  from  the  Assoctaiion 
for  non-pavmeni  ot  contributions,  in  which  cases  returns  will  not  be  given  to  the 
members  concerned. 

Before  or  alter  closing  a  policy  year  the  directors  may; 

( 1 )        transler  amounts  which  they  judge  to  be  surplus  to  the  requirements  listed  in  rule  20(a) 
to  reserves  or  to  the  credit  of  any  other  policy  year. 

I II I       transler  amounts  from  any  other  policy  year  to  make  up  a  delicii. 
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23  General  Powers  of  the  Directors  Concerning  Calls 

The  directors  have  power  lo  ileeiile: 

Hi        lor  the  purpose  ol  calculalini;  wlieiher  supplemeniarv  calls  arc  due  in  rcspcci  ot  a  policy  year, 
or  lor  any  oiher  purpose,  wliai  claims  or  expenses  svill  be  coiisiilercU  lo  have  arisen  dunne 
llial  policy  year: 

I II I       who  are  Ihe  members  liable  lo  pay  such  a  supplemeniarv  call  or  lo  pay  any  oiher  amounts 
required  by  Ihe  Association; 

Hill      the  amount  payable  in  respect  ol  such  a  call  by  each  member. 

24  Set-off  by  the  Association 

11  anv  amount  is  owed  bv  a  member  to  Ihe  Association,  the  managers  will  be  entitled  lo 
deduct  that  amount  Irom  any  payment  due  to  the  member. 

25  Off  Risk 

Provided  that  the  member  cives  at  least  ti  days   nonce  belorehand  lo  Ihe  manaiiers.  a 
member  may  take  an  entered  ship  oil  rlik  in  respect  ot  the  liabilities  covered  by  the 
Association,  lor  a  specified  period,  by  aiireemeni.  The  managers  will  allow  an  appropriate 
return  ol  call  in  their  discretion. 


26  Security  for  Calls 


The  managers  may  at  any  lime  require  as  a  condilion  of  enlry  or  continued  entry  ol  a  ship  that 
a  member  shall  provide  security  tor  the  payment  ol  calls  or  other  amounts  due  to  the 
Association  in  the  form  ol  a  bank  guarantee  tor  an  amount  specilied  by  the  managers  given  by 
a  bank  approved  bv  the  managers.  II  a  member  tails  to  arrange  such  a  bank  guarantee  within 
1 5  days  ol  being  called  upon  by  the  managers  to  do  so.  the  entry  ol  Ihe  ship  concerned  will 
automatically  cease  without  lunher  notice. 

The  Association  shall  have  a  lien  including  a  right  of  arrest  on  the  ships  ol  a  member 
( including  those  ot  a  co-assured)  for  amounts  owed  lo  the  Association  by  the  member. 
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21  Reinsurance 


The  dircciors  may  reinsure  any  iil  Ihc  liabililics  ccnereil  bv  ihc  AsMiciaiion  wiih  anv  reinsurer 
nil  sutli  lirrms  ami  rates  as  ihey  ciinsiiler  appropriaii; 


28  Investment 


lai       The  lunds  ol  the  Association  may  be  invested  bv  the  directors  by  means  ol  the  purcha^e  ol 
such  slocks,  shares,  bunds,  debentures  or  other  securities  or  the  purchase  ol  such  currencies, 
commodities  or  other  real  or  personal  propeny.  or  by  means  ol  being  deposited  in  such 
accounts  as  they  think  lit.  or  by  such  other  method  as  they  may  approve. 

Ibi       Unless  the  directors  otherwise  decide.  Ihc  lunds  ol  all  policy  years  and  ol  any  reserve  account 
standtnc  to  the  credit  of  the  Assoctalion  shall  be  pooled  and  invested  as  one  lund. 

Ic)  When  lunds  are  so  pooled  the  net  investmeni  income  arising  thereon  including  anv  reahsed 
capital  cams  or  losses  shall,  unless  the  directors  otherwise  decide,  be  credited  or  debited  as 
the  case  niav  be  In  the  policy  year  in  which  such  income,  gains  or  losses  arise. 

29  Decisions  and  Potvers  of  the  Directors 

la)        Where  the  approval  or  other  decision  ol  the  directors  is  required  in  accordance  with  these 
rules,  it  can  be  given  at  a  meeting  ot  the  directors  ot  the  Association. 

(bl       Even  in  those  circumstances  m  which  the  member  would  not  oiherwi.se  be  able  to  obtain 

payment  ot  a  claim  under  the  rules  the  directors  may  m  their  discretion  pay  a  claim  in  lull  or 
in  pan  and  on  such  terms  as  they  think  fit. 

(c)       Nothing  done  or  not  done  bv  the  directors  or  managers  on  any  pantcular  occasion  in  relation 
to  any  matter  whatsoever  shall  be  treated  as  an  admission  or  promise  that  the  Association  will 
not  rely  smelly  on  iis  rights  under  the  rules  in  relation  to  that  panicular  matter  or  any  other  or 
as  a  waiver  ol  such  richts. 
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30  Termination  of  Cover 


i.n        111  ihe  lollDwins;  circumManccs  all  ihc  enirics  ol  ships  by  a  member  will  be  icrminaicd: 

111        il  Ihe  member  owns  or  operaies  ihc  entered  ships  as  an  individual  iihal  is  noi  throuL'h  a 
companvi.  his  entries  will  be  cancelled  it  he  becomes  bankrupt  or  makes  any 
arraneement  or  composition  with  his  creditors  as  an  alternative  to  bankruptcy  or  has 
been  cenitied  as  insane  or  has  died; 

(111       it  the  member  IS  a  company,  its  entries  will  be  cancelled  it  a  windini;-up  order  is  made. 
or  it  a  receiver  or  administrator  is  appointed,  or  it  any  ot  its  propeny  is  seued  by  a 
creditor  except  where  an  entered  ship  is  arrested  as  pan  ol  a  claim  covered  under  these 
rules,  or  the  rules  ot  the  P  &  I  association  in  which  the  ship  is  entered.  Where  Ihe 
managers  are  satistied  that  a  w.  indinu-up  order  or  receivership,  or  any  other  liquidation. 
Is  part  ot  an  amalgamation  or  reconstruction,  and  that  the  position  ol  the  rest  ol  the 
membership  is  not  prejudiced,  they  may  agree  that  the  mcmtwr  s  entries  will  continue 
despite  the  winding-up: 

liiii      it  111  accordance  with  rule  26  a  member  has  been  requested  to  provide  security  lor  calls, 
.iiid  no  securitv  acceptable  to  the  managers  has  been  provided  within  I  .i  days; 

(IV I      il  .1  member  lails  to  settle  a  debit  note  Irom  the  .Association  wiihin  4(1  davs.  in 
accordance  with  rule  20  (ci  iiiii. 

ibi       In  the  tollowing  circumstances  the  entry  ot  a  panicular  entered  ship  will  be  icrminaied: 

III        it  the  member  ceases  to  be  the  owner  ot  an  entered  ship  (as  detined  in  rule  3).  or  ceases 
to  have  the  interest  in  her  specitied  in  the  cenilicate  ot  entry  i  tor  example  as  crew 
manager); 

(ill       It  the  entered  ship  becomes  a  total  loss  or  is  accepted  by  her  hull  or  war  risks 
underwriters  as  a  constructive  total  loss; 

(iii)      if  the  ship  is  reported  missing,  at  noon  UTC  on  the  thinieth  day  alter  the  dale  ot  the 
last  report  ot  the  ship; 

(ivi      it  the  manaeers  have  mven  notice  ot  termination  ot  cover,  or  notice  ot  variation  ot  rales 
or  terms  and  there  is  no  aereement  as  to  the  variation,  at  the  end  ot  the  notice  penod 
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(V)       It  (he  manacers  have  exercised  iheir  discreiion  lo  lerminaie  the  entrv  under  rule  17(b). 
at  the  time  and  date  specitied  by  the  manaeers.  provided  that  the  directors  may  at  iheir 
.ibsolute  discretion  and  upon  whatever  terms  they  may  think  appropriate,  determine 
Diherwise 

It  n  member  s  cover  is  terminated  tor  anv  reason  whatsoever  in  respect  ol  anv  or  ail  of  his 
entered  ships,  then  even  alter  the  termination  the  member,  his  successors  in  title,  trustees  in 
bankruptcv  or  liquidators  remain  liable  to  pay  to  the  Association  any  amounts  owed  to  the 
Association  unless  a  release  call  has  been  paid  in  accordance  with  rule  2 1 .  These  amounts  and 
anv  subsequent  amounts  due  in  respect  ot  future  supplemeniarv  calls  are  payable  within  30 
days  ot  issue  ol  a  debit  note  and  interest  is  due  on  late  payments  in  accordance  with  rule 
20(c)(ii). 

It  J  memtjer  s  cover  is  terminated  in  respect  ot  any  or  all  of  his  entered  ships,  liabilities 
occumnc  before  date  ol  termination  will  be  covered  notwithstanding  the  endine  ot  cover, 
however  il  a  members  cover  is  terminated  because  ot  non-payment  ot  calls  or  any  other  debt 
to  the  Association,  or  because  ol  anv  failure  to  comply  with  the  rules,  then  the  Association 
will  not  be  liable  to  pay  anything  to  the  tormer  member,  his  successors  in  title,  trustees  in 
bankruptcv  or  liquidators,  even  in  respect  ot  liabilities  which  arose  before  the  date  when  Ihe 
entrv  ended,  save  oniv  that  all  liabilities  ot  the  Association  under  a  Certificate  ot  Financial 
Responsibiliiv.  provided  in  respect  ot  the  tormer  member  s  entrv.  shall  be  met  until  the 
Certificate  is  cancelled  bv  the  United  States  Coast  Guard  lollowing  notice  to  them  bv  the 
managers  ol  the  termination  ot  cover. 

Notwithstanding  the  provisions  ot  the  above  paragraph  the  directors  have  discretion  to  agree 
10  make  payments  for  former  members  who  have  been  expelled  from  the  Association,  upon 
whatever  terms  they  may  think  appropriate. 


31  Assignment 


A  member  cannot  transfer  any  of  his  rights  or  duties  in  the  Association  to  anyone  else  wiihout 
the  wntten  consent  of  the  managers,  who  may  impose  whatever  terms  or  conditions  they  think 
appropnaie  in  return  for  giving  such  consent.  If  no  consent  ts  given,  rule  30(bKi>  will  apply 
and  the  entry  of  the  ship  affected  will  terminate  auiomattcally. 
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32  Notices 


Unless  otherwise  Jiireed  wiih  ihe  manaeers  anv  nonce  seni  bv  a  member  lo  ihc  Association  or 
\  ice  versa  musi  be  sen!  bv  telex  or  bv  lax.  The  nouce  will  he  deemed  lo  he  received  in  the 
case  o(  iransmission  by  tax.  upon  receipl  ol  the  lax  messaiie  provided  Ihji  ihe  receiver  s  lax 
number  is  recorded  on  ihe  sender  s  copy  ot  the  transmission. 

Where  a  notice  is  sent  by  the  Associaiion  or  by  the  managers  lo  a  member  recorded  on  a 
ceniticate  ol  entry,  nonce  sent  to  the  lirst  pany  named  on  the  ccrtilicate  ol  entry  or  to  the 
broker  iil  the  entry  is  made  throuah  a  broker)  will  be  treated  as  sullicient  notice  to  Ihe 
member  concerned  and  to  any  other  member  concerned  on  the  ceniticate  ot  entry. 

Notice  to  the  Association  must  be  civen  to  Shoreline  Mutual  Manauement  Ltd. 
lax  no  07 1 -606  I24X.  telex  no  421567  PENSHP  G. 


33  Disputes 


II  any  dispute  arises  between  a  memt>er  and  the  Association  it  must  Iirst  be  referred  lo  the 
directors  lor  a  decision.  Such  a  decision  must  be  i!iven  wiihin  six  months.  II.  alter  the 
directors  have  given  their  decision  the  member  remains  unsatistied.  then  the  dispute  must  be 
referred  to  arbitration  in  London  by  three  arbitrators,  one  to  be  nominated  by  the  member,  one 
by  the  managers  on  behalf  ot  the  Association,  and  the  third  to  be  appointed  by  the  arbitrators 
nominated  by  each  pany.  The  arbitrators  are  to  be  members  ot  the  London  Maritime 
Arbitrators'  Association,  and  the  arbitration  will  be  subject  to  the  Arbitration  Acts  1950-1979 
and  any  statutory  amendments,  and  the  rules  ot  the  London  Maritime  Arbitrators  Association 
as  published  from  time  to  time. 


34  Law 


These  rules  and  any  special  terms  of  entry  form  a  contract  of  insurance  tieiween  the 
Association  and  a  member,  and  are  subject  to  English  law  and  the  Manne  Insurance  Act 
1906. 
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Shoreline  Correspondents 


t'enninKton!) 

WUmer.  Cutler  &  PickerinK 

Royex  House 

2445  M  Street.  NW 

Aldermanburv  Square 

Washington.  DC  20037-1420 

London  EC2V  7HD 

USA 

Tel:               071-457  3000 

Tel:    (702)  663-«909 

Fax:               071-457  1240 

Fai:    (202)  663-<i363 

Telex;           ^21567  PENSHPG 

DX  33853     Finsbury  Square 

HilL  Bens  &  Nash 

Alter  hours:  Huch  Brvant 

0372  470284  tel.  and  lax 
0374  275069  mobile 

One  World  Trade  Center 
Suite  5215 

Le  Gros  Buchanan  &  Paul 

2500  Columbia  Center 
701  Filth  Avenue 
Seattle 

Wa.shinutony«l04-705l 
USA 


Tel: 

(212)839-7000 

Fax: 

(212)466-0514/ 

466-lX%/466-iyi7 

After  hours: 

Michael  J  Rvan 

(908)  276-90.34 

Tel:  (206)623-4990 

Fax:  (206)467-4828 

Alter  hours:  Craie  Nodtvedt 

(206)882-0945 
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APPENDIX  B 

SHORELINE  MUTUAL  INSURANCE 
TANKER  AND  NON-TANKER  RATING  SCHEDULES 
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;ND    EDITION    -    JUNE    li>94 


SHORELINE 


DRAFT 
THIS  DOES  NOT  CONSTITUTE  AN  OPFBR  OF  INSDRANCK. 

TAMICKR  R&TTWn  JtrHimm.K 

Baaed  upon  deadweight  tonnage  carrying  capacity  per  voyage  undertaken  in  US$ 
per  deadweight  ton.   Age  will  be  deemed  to  that  applicable  at  the  conmencement 
of  the  Shoreline  policy  year  in  question. 

Kg»   o«  Ship:  <5     S-10    11-15    lS-30    21-25     >25 

Dirty  Oil  0.61     0.64    0.67     0.70    0.73     0.76 

(conventional 
conatruction) 

Clean  Oil  0.25     0.26    0.27     0.28    0.29     0.30 

( conventional 

construction) 

Dirty  Oil  0  .  b4     0.57    0.60     0.63    0.66     0.69 

(mid-deck 
construction  or 
double -bottom) 

Clean  oil  0.22     0.23    0.24    0.25    0.26     0.27 

(raid-deck 
construction  or 
doxible -bottom) 

Dirty  Oil  0.50     0.52    0.54     0.56    0.58     0.60 

(double  skin) 

Clean  Oil  0.19     0.20    0.21     0.22    0.23     0.24 

(double  skin) 

Surcharges  to  be  applied  to  the  above :- 

1  Inland  tank  barges  carrying  no  more  than  30,000  barrels  of  oil  in  no  more 
than  12  tanks  to  be  charged  at  6S%  of  the  above  i-ates; 

2  Any  fleet  with  a  ship  which  haa  spilled  up  to  100  barrels  in  a  single 
incident  within  the  EEZ  of  the  USA,  or  baa  on  average  spilled  up  to  50 
barrels  per  ship,  within  the  last  5  years  preceding  the  start  of  the 
Shoreline  policy  year  in  question,  plus  5»; 

3  As  (2)  above,  but  100-250  barrels  in  a  single  incident  or  50-325  barrels 
average  per  ship,  plus  10%; 

4  As  (3)  ?bove,  but  2S0-500  barrels  in  a  single  incident  or  125-250  barrels 
average  per  ship,  plus  15%; 

5  Aa  (4)  above,  but  500-750  barrels  in  a  single  incident  or  250-375  barrels 
average  per  ship,  plus  20%; 

6  As  (5)  above,  but  over  1,000  barrels  in  a  single  incident  or  over  .175 
barrels  average  per  ship,  rating  to  be  specially  referred  to  the 
Shoreline  directors  for  individual  assessment. 

sue/shorel2  (4) 
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SIiOaiEI.ZNB  Min-UAL    (BESMUDA)    T.TD 

DRAFT 

THIS  nn?9  MOT  COMfiTITOTE  »f  OFFER  OF   INSURANCE 


BOa-TRWTCT    PATTWr!    grwnwm.n    isth    .-nrT-Y    i^ifi 

BaB«ci  upon  greaa   tommyw.    KaCM  are   annual  adv»nf»   ealla   in  OSg. 

Siz#i   of    ship  I 

<1.S00  3,000 

l,5O0-iO,U00  T.SOO 

10,001-30,000  4.000 

30,001-50,000  4, SOU 

>5n,nno  s.ooo 

Surchargco  to  be  applied  co  che  abov«: 

1    Any  fle.»^  with  a  ohip  which  haa  apilled  up  CO  100  barrels  in  «  .,iugl. 

i^^fTp"  *"**t^  Uie  EEZ  Of  cne  USA.  or  h,s  on  avar.ge  opillcd  up  lC  so 

^!tL!  ««?^^-  ""■■  "  '''"  ^'"  ^  y**"  P^-^^-i^^a  cne  scare  of  tha 
Shoralina  policy  year  lu  4ueaclon.  plus  St: 

^         ^™  ahov-  but  100-3S0  barrel,  iu  -  bingle  incioent  or  50-195  barrol- 
average  per  auj.(;,  plus  iu»; 

*    a^erl^elrahip^  "u^^^^f  "'''^  "^  *  •'^"''^-  '^^^^^^^   -  "°-^'=  ^"'=^- 

^    h^^i-i  *^°'^'  ^'"'  *'"•''  ^•°°"  *"»'-rel»  in  a  oingie  incideiiL  or  over  J7S 
sho^!iin*":"^*  ^"  '=*^P'  ""^"^  >-"  ^^  »Pecialiv  referred  tn  "h. 
Shoreline  direu-uora  for  individual  asBAs-n^nt. 

aue/ohoicli (^) 
JUIV  1994  Edif.inn 
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APPENDIX  C 

LETTER  DATED  DECEMBER  1,  1993  FROM  MR.  DAN  SHEEHAN, 
DIRECTOR  OF  THE  NATIONAL  FUNDS  POLLUTION  CENTER 
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USDeoarrment 
of  Tronspononon 

United  States 
Coast  Guard 


m 


Cirector 

Unitea  Stales  Ccasi  Guara 

National  Pollution  runas  Center 


Blvi..  Suite  ifer^ 


4200  Wilson  Blv 
Arlinoion.  VA  22203 
Staff  Symool:  (c) 
Phone:     (703)    235-4700 


16450 

DEC      1    1993 

Mr.  Hugh  Bryant 
Penningrons 
Royex  House 
Aldermanbury  Square 
London   EC2V  7HD 
England 

Dear  Mr.  Bryant: 

Your  letter  of  November  22,  1993  requests  the  National  Pollution 
Funds  Center's  approval,  in  principle,  of  the  "Shoreline"  scheme 
as  outlined  in  your  letter.  Please  consider  this  letter  as  such 
conceptual  approval . 

One  purpose  of  "Shoreline"  would  be  to  serve  as  a  financial 
responsibility  guarantor  under  the  Coast  Guard's  Notice  of 
Proposed  Rulemaking  ( NPR.M )  published  September  26,  1991.   As  you 
know,  there  has  been  no  decision  taken  on  whether  to  adopt  the 
NPRM  as  a  final  rule. 

Accordingly,  this  letter  does  not  constitute  approval  of 
"Shoreline"  as  an  insurance  guarantor  for  purposes  of  Coast 
Guard  regulations.   Within  this  constraint,  however,  we  see  no 
reason  why  "Shoreline"  could  not  become  an  acceptable  insurance 
guarantor.   Fundamental  to  a  final  determination  would  be  an 
analysis  of  the  company's  financial  documents,  its  organization, 
reinsurance  program,  and  management.   The  enclosed  list  of 
questions  will  assist  you  in  developing  the  information  we 
ultimately  would  ask  of  "Shoreline"  with  respect  to  actual 
approval.   This  list  reflects  the  information  required  of  any 
entity  seeking  to  become  an  acceptable  insurance  guarantor. 


Sincerely, 


D.  F.  SHEEHAN 
Director,  National  Pollution  Funds  Center 


End:   (1)  List  of  Questions 
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LIST  OF  QUESTIONS 


1.  Insurer's  most  recent,  independently  audited,  financial 
statements  (e.g.,  balance  sheet  and  income  and  expense 
statement ) . 

2.  Description  of  method  to  be  used  to  reinsure  U.S.  water 
pollution  risks,  including  the  names  of  the  reinsurers  and  the 
amount  of  retention. 

3.  Date  of  incorporation,  history  as  an  insurer,  and  experience 
of  the  officers  and  managers. 

4.  Whether  the  insurer  has  ever  refused  to  satisfy  any 
judgements  awarded  in  the  U.S.  or  elsewhere.   If  so,  please  cite 
the  cases. 

5.  If  a  P&I  Club,  is  the  Club's  administrative  and  operating 
procedure  similar  to  that  of  P&I  Clubs  in  the  International 
Group?   Please  explain. 

6.  What  type  and  sxze  (gross  tons)  vessels  would  be  insured  for 
U.S.  water  pollution  risks. 

7.  Is  insurer  prepared  to  act  as  a  guarantor  and  comply  with  the 
U.S.  Coast  Guard  regulations  implementing  OPA  90? 

8.  Does  the  insurer  write  insurance  in  any  other  countries?  If 
so,  please  explain. 

9.  Who  will  be  authorized  to  execute  insurance  guaranties  on 
behalf  of  the  insurer? 

10.  Who  will  be  the  insurer's  U.S.  agent  for  service  of  process? 

11.  What  form  of  Government  oversight  will  apply  to  the  insurer 
at  its  place  of  incoporation  and  elsewhere? 

After  examination  of  the  above  requested  information,  further 
details  might  be  required. 
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APPENDIX  D 

LETTER  DATED  JULY  19,  1994  FROM  THE  REGISTRAR 
OF  COMPANIES 
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J.  ^if/UtoM  jr^.  jfoS  ACCEN  BA 

RC/INS/EC 19th  July,  1994 

the  Honourable  W.  J.  Tauzin,  ChAlrman, 
Sub-Coiwnittes  on  Coast  Guard  &  Navigation 
Cormittee  on  Merchant  Marine  &  Fisheries 
House  of  Representatives, 
Washington  D.C.,  20515-1803, 
U.S.A. 

Dear  Mr.  Chairman; 

Re;  Shoreline  Mutual  (Bermuda)  Limited  f "shoreline"  1 

This  will  serve  to  confirm  that  tha  above  captioned  Bermuda 
mutual  insurance  company  was  incorporated  pursuant  to  tha  terms  o£ 
Part  XII  of  the  Bermuda  Companies  Act  1381  on  leth  February,  1994. 

Shoreline  >\as  been  approved  as  an  insurer  for  the  purpose  of  the 
Bermuda  Insurance  Act  1978  subject  to  the  completion  of  its 
reinsurance  protections  and  a  bond  offering. 

The  management  of  Shoreline  have  kept  us  fully  apprised  of 
davelopnente  with  respect  to  this  project  since  its  application  was 
reviewed  by  the  Bermuda  Insurers'  Admissions  committee  in  February  of 
this  year. 

We  fully  anticipate  that  Shoreline  will  meet  the  conditions 
referred  to  above  and  that  it  will  be  fully  operational  and  licenced 
as  a  matter  ol  Bermuda  law  so  as  to  be  in  a  position  to  guarantee 
Cartificates  of  Financial  Responsibility  far  tankers  by  2Bth 
December,  1994  as  required  by  your  recently  promulgated  interim  final 
rule. 

Please  do  not  hesitate  to  contact  me  if  I  can  be  of  any  further 
assistance  to  you  in  respect  of  Shoreline. 

Yours  faithfully 

witcotm  Butter field 
REGISTRAR 

MB/pvd 
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WILLIS  FABER  NORTH  AMERICA,  INC. 

REINSURANCE  INTERMEDIARIES 


W 


July  20,  1994  wj]  SuKt  PIk. 

N>»  York.  NY  lOOOS-1843 
IVUpboa*  212-344-'600 

Mr.  Hugh  Bryant  212.820- 76oo 

Penningtons  Fioimiic  2i2.3M-t6«6 

Royex  House 
Aldennanbury  Square 
London  EC2V  7HD 


RE;      Shoreline  Mutual  (Bermuda')  Ltd 

Dear  Hugh: 

Wc  would  like  to  take  this  opportunity  to  bring  you  up-to-date  on  our  activities  as  Shoreline's 
appointed  Reinsurance  Intermediary  and  also  share  with  you  some  of  our  observations  which  we 
have  formulated  over  the  past  thirty  days. 

As  you  are  aware,  we  have  developed  an  information  report  to  reinsurers  which  outlines  the 
history  of  OP  A  and  focuses  on  the  development  of  Shoreline.  This  report  provided  our  readers 
with  what  we  feel  to  be  an  accurate  depiction  of  key  issues  surrounding  the  challenges  which  are 
in  front  of  us  with  respect  to  certificates  of  financial  responsibility  and  vessel  owner's  pollution 
liability  insurance  requirements.  At  this  stage  we  have  restricted  our  approach  to  a  limited 
number  of  potential  reinsurers  in  diversified  geographical  locations.  This  exercise  has  allowed  us 
to  develop  input  from  some  key  reinsurance  markets,  with  different  backgrounds,  who  have 
provided  us  with  insight  and  in  most  cases  support  for  the  continued  development  of  a  reinsurance 
program  for  Shoreline.  The  major  geographical  reinsurance  areas  which  we  have  targeted  include 
the  US.  A,  London  (including  Lloyd's),  Bermuda,  Continental  Europe  and  Australia.  While  this 
preliminary  marketing  exercise  was  clearly  to  develop  support  we  also  wanted  to  establish  if  there 
existed  any  inherent  reasons  why  the  reinsurance  community  would  not  be  in  a  position  to  support 
and  provide  the  full  capaciry  for  Shoreline's  proposed  reinsurance  program.  We  are  pleased  to 
report  that  while  there  are  some  markets  that  will  not  be  in  a  position  to  support  this  reinsurance 
program,  the  vast  majority  do  not  see  any  limitations  with  the  nature  of  our  proposed  program. 
In  fact,  although  this  marketing  exercise  was  very  limited,  we  have  already  received  both  written 
and  verbal  indications  of  potential  conventional  and  finite  capacity  in  excess  of  $150,000,000.  We 
feel  that  this  amount  of  capacity  from  a  limited  number  of  markets  supports  our  confidence  in 
supplying  Shoreline  with  a  viable  reinsurance  program. 

A  Willis  CorrooD  Group  company 
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X/ILLIS  FABER  NORTH  AMERICA,  INC. 

REINSURANCE  INTERMEDIARIES 


It  was  just  as  important  for  us  to  establish  any  reasons  why  certain  reinsurance  companies  would 
not  support  Shoreline.  We  would  like  to  outline  the  main  reasons  which  can  be  discussed  in  more 
detail  at  a  later  date: 

a)  Accumulation  of  exposures  -  some  reinsurers  already  participate  on  the 
International  Group  of  P  &  I  Clubs  reinsurance  protections.  Not  knowing  how  the 
P  &  I  Clubs  are  ultimately  going  to  deal  with  these  exposures  they  did  not  want  to 
commit  to  a  possible  doubling  up  of  aggregate  exposure. 

b)  Fear  of  reprisal  -  some  reinsurers  were  concerned  that  if  they  supported  Shoreline 
they  would  not  be  allowed  to  continue  to  support  the  excess  pollution  covers 
(considered  to  be  very  profitable  business)  currently  controlled  by  the  P  &  I  Clubs. 

c)  Direct  action  -  one  reinsurer  did  not  want  to  lend  credence  to  legislation  calling  for 
direct  action  and  absolute  liability. 

d)  Pollution  Liability  -  due  to  the  nature  of  pollution  liability,  several  reinsurers  have 
excluded  coverage  for  this  class  of  business  entirely  (of  course  the  reason  for  this 
is  "onshore"  pollution  losses  in  the  past). 

e)  Increased  Loss  Costs  -  one  reinsurer  was  concerned  that  the  implementation  of 
N.O. A.A.  Regulations  on  National  Resources  Damage  suggests  that  virtually  every 
spill  will  result  in  substantial  payments  without  actual  damage. 

As  mentioned  previously,  even  without  the  reinsurers  who  expressed  above  concerns  there  is 
ample  capacity  in  today's  market  to  meet  Shoreline's  requirements,  however,  if  some  of  these 
issues  clear  themselves  up,  i.e.  how  are  the  P  &  I  Clubs  going  to  use  their  existing  reinsurance 
program,  then  even  more  capacity  would  be  available  to  us. 

We  would  like  to  express  that  both  Willis  Faber  North  America,  Inc.  and  Willis  Faber  and  Dumas, 
Ltd.,  the  reinsurance  arms  of  Willis  Corroon  Group,  are  prepared  to  devote  substantial  resources 
to  provide  Shoreline  with  the  most  effective  reinsurance  program.  As  you  are  aware,  the  Willis 
Corroon  Group  is  one  of  the  worid's  top  five  insurance  brokerage  firms  and  second  largest 
reinsurance  firm  with  310  offices  and  over  1 1,000  employees  worldwide. 
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WILLIS  FABER  NORTH  AMERICA,  INC. 

REINSURANCE  INTERiMEDURIES 


We  will  continue  our  efforts  and  keep  you  advised. 


GWrferP.  Reeth,  Jr. 

Executive  Vice  President  &  CMef  Executive  OfBcer 

Marine,  Aviation  and  International  Department 

GPR/mk 


cc;        Chris  Clark      011-44-71-488-8642 
NeilLowney    (212)504-9769 
Julian  Wade     011-44-71-481-4361 
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CORRECTED   COPY 

Testimony  of 

Stathes  Kulukundis, 

Deputy  Chairman, 

Greek  Shipping  Co-operation  Committee,  London,  United  Kingdom 

on  behalf  of 

Greek  Shipping  Co-operation  Committee,  London,  United  Kingdom 

Union  of  Greek  Shipowners,  Piraeus,  Greece 

Norwegian  Shipowners'  Association,  Oslo,  Norway 

Swedish  Shipowners'  Association,  Gothenburg,  Sweden 

before 

Subcommittee  on  Coast  Guard  and  Navigation, 

Committee  on  Merchant  Marine  and  Fisheries, 

House  of  Representatives, 

Congress  of  the  United  States  of  America. 

Oversight  Hearing, 

Vessel  Certificates  of  Financial  Responsibility 

Interim  Final  Rule 

1334 
Longworth  House  Office  Building 
Washington,  D.C. 
July  21,  1994 


Mr.  Chairman. 

The   Greek   Shipping   Co-operation   Committee,   Union   of   Greek 

Shipowners,   Norwegian   Shipowners'   Association   and   Swedish 

Shipowners'   Association   are   very   grateful   to   you   for   your 

invitation  to  testify  at  this  hearing  today  on  the  topic  of  the 

Interim  Final  Rule  on  Certificates  of  Financial  Responsibility 

(COFRs)  for  vessels,  issued  on  July  1,  1994,  by  the  United  States 

Coast  Guard. 

A.  Inadecmate  Insurance  and  Lack  of  COFRs 

The  organizations  which  I  represent  here  today  have  long  been 

concerned  about  not  only  the  lack  of  viable  commercial  products  to 

meet  the  financial  responsibility  requirements,  of  the  Oil  Pollution 

Act  of  1990  (OPA)  but  also  the  inadequacy  of  pollution  insurance 

currently  available.  With  few  exceptions,  shipowners  are  unable  to 

obtain  pollution  insurance  at  levels  above  $700  million  and  this 

limit  is  clearly  inadequate  in  the  face  of  virtual  unlimited  strict 

liability,  arising  under  the  Act,   for  the  consequences  of  oil 

spills  in  the  territorial  waters  of  the  United  States. 

In  these  circumstances,  the  shipowner  who  engages  in  the  U.S. 

trades  does  so  seriously  underinsured  and  is,  thus,  unprotected 
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from  overwhelming  potential  claims.  This,  in  turn,  leaves  the  Oil 
Spill  Liability  Trust  Fund  and  the  U.S.  public  at  large  seriously- 
exposed  for  the  potential  uninsured  and  unrecoverable  losses. 

Accordingly,  our  organizations,  have,  for  several  years,  been 
working  together  to  propose  a  solution  to  both  of  the 
aforementioned  problems,  i.e.,  the  problem  of  inadequate  pollution 
liability  insurance  and  the  problem  of  finding  a  formula  to  secure 
financial  responsibility  certification  meeting  the  requirements  of 
OPA. 

B.  The  Proposal 

Our  Associations  have  developed  a  solution  that  meets  the  needs  of 
the  international  shipowning  community  as  well  as  the  needs  of  the 
U.S.  Government  and  potential  claimants  under  OPA.  We  propose  that 
Congress  enact  legislation  mandating  that  all  tankers  engaged  in 
the  U.S.  international  ocean  going  petroleum  trades  carry  an 
aggregate  of  $2  billion  in  pollution  liability  insurance.  We 
believe  the  mandatory  nature  of  this  insurance  requirement  to  be  an 
essential  element  of  the  formula,  since  owners  taking  out  the  high 
level  insurance  would  be  placed  at  a  severe  competitive 
disadvantage  and,  thus  could  not  afford  to  do  so,  if  other  owners 
were  permitted  to  go  without  it. 

We,  therefore,  propose  that  Congress  establish  a  non-profit. 
Government  Sponsored  Enterprise  (GSE)  to  be  known  as  the  "Mandatory 
Excess  Insurance  Facility,"  (MEIF)  ,  to  provide  excess  insurance, 
over  and  above  amounts  available  in  the  market,  whether  from  the 
Protection  and  Indemnity  Associations  (P  &  I  Clubs)  or  from 
commercial  sources,  to  an  aggregate  amount  of  $2  billion  and  also 
to  issue  guaranties  for  COFRs  while  meeting  all  of  the  requirements 
of  OPA. 

The  MEIF  would  raise  its  initial  capital  of  $2-3  billion  by  issuing 
bonds,  as  do  other  GSEs,  through  the  Treasury  auction  system,  and 
by  initial  deposit  premia  to  be  paid  by  the  shipowners  using  the 
facility.  The  Bonds  would  be  bought  by  private  investors  and  paid 
off  by  way  of  revenue  generated  by  premium  income  from  shipowners 
trading  their  vessels  to  the  United  States.   In  the  event  of  the 
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MEIF  enjoying  a  favorable  claims  record,  it  is  estimated  that  the 
initial  debt  would  be  retired  within  a  period  of  ten  years. 
C.  Practical  Solution  to  Insurance  and  Certification  Problems 
Because  we  have  been  unable  to  find  viable  coitimercial  solutions  to 
these  two  problems  and  because  the  Coast  Guard,  as  an  agency  of  the 
Executive  branch  of  the  U.S.  Government,  lacks  the  authority  to 
resolve  them,  we  conclude  that  it  is  necessary  to  turn  to  the 
legislative  branch  for  assistance.  Recognizing  the  practical 
difficulties  in  enacting  legislation  to  make  such  changes,  we  have 
embraced  the  following  precepts  in  order  to  make  the  proposal 
workable: 

*  The  MEIF  proposal  would  not  amend  OPA  or  diminish  its 
protection  in  any  way. 

*  It  would  not  involve  any  federal  outlays  or  taxes. 

*  It  could  not  be  construed  as  a  new  federal  program  because  it 
would  be  privately  managed. 

*  It  would  be  self  supporting  and  not  reliant  on  federal 
funding. 

*  Since  the  scheme  would  be  independently  capitalized,  it  would 
not  conflict  with  or  displace  capacity  for  existing  pollution 
coverage . 

*  The  MEIF  would  be  structured  so  that  it  could  reinstate  itself 
if  it  sustained  a  catastrophic  loss. 

*  The  MEIF  would  issue  guaranties  for  COFRs  meeting  all 
requirements  of  OPA,  including  direct  action. 

*  The  MEIF  would  benefit  claimants,  would  protect  the  Trust  Fund 
against  unrecoverable  claims  resulting  from  inadequately 
insured  shipowners  and  would  protect  shipowners  from  ruinous 
liability  not  based  on  fault. 

D.  The  MEIF  and  Coast  Guard  Rule 

The  Coast  Guard  issued  the  COFR  Interim  Final  Rule  on  July  1, 
despite  widespread  industry  concern  that  the  required  guaranties 
will  not  be  available  except  on  a  very  limited  and  selective  basis. 
While  we  believe  that  the  Coast  Guard  had  very  little  flexibility 
in  the  issuance  of  these  regulations,  we  have  grave  reservations 
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about  whether  the  rule  can  be  successfully  implemented  so  as  to 
avoid  catastrophic  disruptions  to  the  maritime  trade  of  the  United 
States. 

We  are  advised  that  the  Coast  Guard's  assurances  to  the  effect  that 
OPA  protects  guarantors  from  liability  beyond  their  guaranty  limits 
may  be  insufficient  to  allay  the  apprehensions  of  potential 
guarantors.  While  the  Coast  Guard  may  issue  an  interpretation  of 
the  effect  of  OPA  section  1016(g),  (limitation  on  a  guarantor's 
liability) ,  we  are  advised  that  there  is  no  basis  for  insulating 
guarantors  from  liabilities  arising  under  other  laws  as  a 
consequence  of  being  a  direct  action  guarantor.  Our  advice  is  that 
such  exposures  may  exist  not  only  for  pollution  claims,  but  also 
for  collateral  claims  and  punitive  damage  awards,  such  as  bad  faith 
refusal  to  settle.  The  fact  is  that  the  exposure  remains  and 
shipowners  (and  their  P  &  I  Clubs)  are  not  prepared  to  risk  their 
capital  for  such  a  large  and  unpredictable  exposure.  We  are  less 
confident  than  the  Coast  Guard  that  the  proposed  commercial 
alternatives  cited  in  the  preamble  to  the  Interim  Final  Rule  and  in 
the  Regulatory  Impact  Analysis  will  work.  Our  organizations  have 
worked  for  several  years  to  develop  a  fiscally  sound  proposal  for 
COFRs  and  excess  insurance  for  tankers  trading  to  the  United 
States.  We  attest  to  the  great  difficulty  in  finding  capital  for 
such  a  facility,  in  finding  reinsurance  capacity  without  displacing 
capacity  relied  upon  by  existing  pollution  insurers,  and  in 
arranging  for  reinstatement  of  the  facility  in  the  event  of  a  full 
limit  loss.  These  were  all  questions  which  were  faced  and  resolved 
in  the  developments  of  the  MEIF  proposal. 

We  urge  this  subcommittee  to  insist  that  the  financial  integrity  of 
any  insurance  product  (including  the  MEIF) ,  which  shipowners  may  be 
forced  to  purchase  in  order  to  comply  with  the  financial 
responsibility  requirements  under  OPA,  be  scrutinised  rigorously. 
This  would  include  examination  of  capital  structure  and  loss 
reserves,  the  ability  to  meet  and  service  claims,  and  the  capacity 
to  reinstate  the  cover  in  the  event  of  the  occurrence  of  a  full 
limit  loss. 
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E.  Conclusion 

As  previously  stated,  our  primary  interest  in  developing  the  MEIF 
proposal  was  and  is  to  address  the  issue  of  uninsured  liability 
exposure,  and  we  note  that  the  Coast  Guard's  Regulatory  Impact 
Analysis'  views  the  MEIF  as  meriting  further  study  for  dealing  with 
this  issue. 

We  offer  the  MEIF,  however,  to  the  U.S.  Government  and  public  as  an 
immediate  solution  to  the  two  related  problems  -  lack  of  adequate, 
affordable  excess  insurance  and  lack  of  a  proven  means  of  meeting 
COFR  requirements.  Although  the  Coast  Guard  discarded  the  MEIF  as 
a  solution  to  the  latter  problem  because  it  was  considered  to  be 
principally  focused  on  the  former  and  also  because  of  the  need  to 
enact  legislation,  we  strongly  believe  that  any  solution  to  the 
COFR  issue  which  does  not  also  address  the  excess  liability  issue 
will  only  survive  until  the  next  serious  pollution  incident. 
Moreover,  we  believe  that,  if  Congress  does  not  act  now  to  address 
both  issues,  it  may  well  be  called  upon  to  revisit  the  situation 
later  when  the  proposed  alternative  solutions  to  the  COFR  problem 
do  not  succeed. 

The  complete  MEIF  proposal,  together  with  proforma  financial 
statements  and  a  draft  legislative  proposal,  is  attached  hereto  to 
be  made  part  of  the  record. 

The  MEIF  is  a  proposal  which  meets  the  demanding  reqpiirements  of 
fiscal  soundness,  commercial  feasibility  and  consistency  with  the 
objectives  of  OPA.  It  is  a  fair,  effective  and  durable  solution  to 
the  twin  problems  of  COFRs  and  underinsured  shipowners.  The 
proponents  of  the  MEIF,  the  Greek  Shipping  Co-operation  Committee, 
Union  of  Greek  Shipowners,  Norwegian  Shipowners'  Association  and 
Swedish  Shipowners'  Association  urge  the  United  States  Congress  to 
consider  this  proposal  on  an  accelerated  basis  and  to  enact 
legislation  providing  for  a  mandatory  excess  insurance  facility. 


'  The  RIA  at  page  107  refers  to  an  earlier  version  of  the  MEIF 
which  proposed  that  the  Oil  Spill  Liability  Trust  Fund  and 
importers  of  petroleum  participate  in  the  capitalization  of  the 
facility.  Those  provisions  have  been  deleted  and  it  is  currently 
proposed  that  capitalization  of  the  facility  come  entirely  from  a 
public  debt  offering  and  initial  deposit  premia  paid  by  the 
shipowner  users  of  the  MEIF. 
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Our  proposal  also  has  the  support  of  INTERTANKO  and  the  Baltic  and 
International  Maritime  Council  (BIMCO) .  We  would  be  pleased  to 
work  with  any  committee  or  agency  of  any  branch  of  the  United 
States  Government,  in  any  appropriate  fashion,  aimed  at  bringing 
this  about. 
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PROPOSAL  FOR  A 
MANDATORY   EXCESS 
INSURANCE  FACILITY 


JUNE  17,  1994 
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The  members  of  the  associations  behind  this  joint  proposal, 
namely 


Greek  Shipping  Co-Operation  Committee 
Union  of  Greek  Shipowners 
Norwegian  Shipowners'  Association 
Swedish  Shipowners'  Association 


control  64  mill.  dwt.  oil  tanker  tonnage.    This  constitutes  31%  of 
the  world's  oil  tanker  tonnage,  and  48%  of  the  independent 
(non-oil  company)  oil  tanker  tonnage  in  the  world. 


It  is  estimated  that  approximately  30%  of  US  oil  import  is  carried 
on  tanker  tonnage  controlled  by  the  members  of  the  above- 
mentioned  associations. 


This  material  is  prepared  by  LeBoeuf.  Lamb,  Greene  &  MacRae,    1875  Connecticut  Avenue,  N.W., 
Washington,  DC    20009.  on  behalf  of  Norges  Hederiforbund  (Norwegian  Shipowners'  Association), 
Radhusgaten  25,  N-01 16  Oslo,  Norway,  and  Dyer.  Ellis,  Joseph  &  Mills,  600  New  Hampshire  Avenue. 
N  W..   Washington,  D.C.  20037.  on  behalf  of  the  Greek  Shipping  Cooperation  Committee.  US 
Middlesex  Street.  London  El.  U.K.    Both  LeBoeuf.  Lamb,  Greene  &  MacRae.  as  an  agent  for  the 
Norwegian  Shipowners'  Association,  and  Dyer.  Ellis.  Joseph  &  Mills,  as  an  agent  for  the  Greek 
Shipping  Cooperation  Committee,  are  registered  with  the  Department  of  Justice.  Washington.  D.  C. 
under  the  foreign  Agents  Registration  Act.    This  material  is  filed  with  the  Department  of  Justice 
where  the  required  registration  statements  are  available  for  public  inspection.    Registration  does  not 
indicate  approval  of  the  United  States  Government. 
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JOINT  PROPOSAL  FROM 

GREEK  SHIPPING  CO-OPERATION  COMMITTEE, 

UNION  OF  GREEK  SHIPOWNERS', 

NORWEGIAN  SHIPOWNERS'  ASSOCIATION 

AND  SWEDISH  SHIPOWNERS'  ASSOCIATION 


I.   SCTMHARY  OF  THE  MANDATORY  EXCESS  INSURANCE  FACILITY  (MEIF) 

A.   THE  BASIC  CONCEPT 

Mandatory  oil  pollution  insurance  of  $2  billion  aggregate  would 
be  required  for  all  tankers  importing  oil  to  the  United  States. 
(A  domestic  regime  should  be  developed  with  the  assistance  and 
cooperation  of  US  owners.) 

In  the  absence  of  commercial  insurance  to  meet  this  requirement, 
the  Secretary  of  Transportation  would  establish  a 
government-sponsored,  federally-chartered,  private  oil  pollution 
insurance  facility  that  would  be  capitalized  with  the  assistance 
of  public  borrowing  authorities.   The  facility  would  be 
self-sustaining,  deriving  its  on-going  financial  support  from 
mandatory  premiums  paid  on  ships  transporting  oil  to  the  United 
States. 

The  facility  would  have  two  distinct  functions:   first,  it  would 
provide  excess  insurance  above  what  is  available  in  the 
marketplace.   If  $500  million  is  available  through  the  P&I  Clubs, 
the  facility  would  provide  pollution  coverage  in  excess  of  $500 
million  up  to  $2  billion  per  accident.   Second,  it  would  act  as  a 
guarantor  under  section  1016  of  the  Oil  Pollution  Act  of  1990 
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("OPA  90")  with  certain  recourse  rights  against  the  shipowners 
who  would  seek  recovery  from  their  Protection  and  Indemnity 
("P&I")  club  under  the  standard  P&I  terms.   These  guarantees 
would  support  Certificates  of  Financial  Responsibility  (COFRs) 
required  by  OPA  90. 

The  facility  would  be  available  on  a  voluntary  basis  to  non-tank 
vessels  for  the  purpose  of  obtaining  COFRs.   However  these 
comments  focus  on  tank  vessels. 

B.  THE  MANDATORY  EXCESS  INSURANCE  FACILITY  fMEIF) 

To  create  the  additional  capacity  needed  to  meet  the  mandatory 
insurance  requirement,  Congress  would  authorize  the  Secretary  of 
Transportation  to  charter  a  "government  sponsored  enterprise" 

("GSE")  that  would  be  in  the  form  of  a  non-profit,  tax-exempt, 
mutual  insurance  company  with  no  effect  on  the  Federal  Budget 

(hereinafter  referred  to  as  "MEIF") . 

MEIF  would  secure  the  capital  required  to  cover  full  limit  losses 
through  the  collection  of  premiums  and  offerings  of  debt 
securities  to  be  issued  through  the  Treasury  marketing  system 
established  for  GSEs. 

MEIF  would  be  managed  by  a  board  of  directors,  a  majority  of  whom 
would  be  elected  by  the  policyholders.   The  directors  would 
include  representatives  of  the  marine  insurance  industry,  federal 
agencies  and  other  parties  as  appropriate. 

C.  THE  FINANCING  OF  THE  FACILITY 

MEIF  could  be  initially  financed  by  deposit  voyage  premiums  from 
policyholders  (the  shipowners)  and  a  $2  billion  offering  of  debt 
securities  to  be  issued  through  the  Treasury  marketing  system 
established  for  GSEs.   The  debt  is  projected  to  be  repaid  within 
ten  years,  provided  no  loss  occurs,  rendering  the  MEIF 
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independent  of  the  implicit  Federal  guarantee  associated  with  GSE 
obligations  when  that  debt  is  retired. 

MEIF  would  mainly  derive  income  and  accumulate  reserves  from  the 
mandatory  premiums  paid  by  the  shipowners  and  assessed  on  a  per- 
ton,  per-voyage  basis  on  imported  oil  into  the  United  States. 
The  premiums  from  the  shipowners  (estimated  to  amount  to  an 
annual  total  of  up  to  $350  million  (see  page  11) ) ,  would  be 
designed  to  be  included  in  Worldscale'  or  otherwise  reimbursed  by 
the  charterers  and  ultimately  passed  on  to  the  consumer.   The 
company  is  also  likely  to  generate  substantial  investment  income 
which  over  time  should  facilitate  the  retirement  of  MEIF  debt 
within  ten  yeai-S  provided  no  loss  occurs  and,  ultimately,  the 
reduction  of  the  mandatory  insurance  premiums. 

P.   THE  OPERATION  OF  MEIF 

MEIF  would  set  premiums  through  an  underwriting  committee  made  up 
of  individuals  with  expertise  in  underwriting  and  evaluation  of 
pollution  risk. 

MEIF  will  begin  operations  with  financial  resources  sufficient  to 
pay  at  least  one  full-limit  claim  and  to  sustain  the  operations 
of  the  facility.   Timely  availability  of  such  financial  resources 
will  be  secured  by  the  initial  issuance  of  debt  securities. 
Should  multiple  claims  occur,  government  authorization  would 
allow  MEIF  to  retain  the  ability  to  issue  additional  debt  to  meet 
the  claims  obligations. 


MEIF  as  a  provider  of  insurance  would  follow  the  form  of  coverage 
of  the  P&I  clubs.   However,  as  a  COFR  guarantor,  MEIF  would  have 


'     Worldscale  is  an  internationally  agreed  formula  for 
determining  voyage  rates. 
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to  pay  claims,  subject  to  OPA  90  limits,  that  might  not  be 
compensable  under  the  clubs'  rules  and  conditions. 

In  order  to  minimize  the  administrative  overhead  of  MEIF,  premium 
collection  and  claims  handling  could  be  performed  by  the  P&I 
clubs  or  other  appropriate  existing  organizations  acting  as 
agents  for  MEIF  which  would  thus  benefit  from  professional  marine 
insurance  expertise. 

The  benefits  of  a  positive  claims  experience  would  be  passed  on 
to  the  US  consumers  in  the  form  of  lowered  insurance  premiums 
rather  than  dividends  to  the  shipowners. 

E.   THE  PUBLIC  POLICY  BENEFITS 

The  government  solves  the  COFR  problem  without  compromising  the 
direct  access  features  of  OPA  90. 

Providing  insurance  in  the  aggregate  of  at  least  $2  billion 
offers  incentives  for  responsible  shipowners  to  return  to  or 
remain  in  the  US  trades,  including  owners  with  a  large  capital 
base  and  quality  presence  in  this  market. 

The  availability  of  excess  insurance  will  facilitate  the 
financing  of  new  double  hull  tankers  to  replace  the  aging  fleet. 

The  U.S.  government,  taxpayers,  and  cargo  interests  would  have  an 
additional  $1.5  billion  buffer  between  claims  and  the  Trust  Fund. 

The  facility  would  internalize  the  MEIF  costs  in  the  United 
States  rather  than  "stealing"  capacity  from  international 
markets. 
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II.   MEIF  DETAILS 

The  following  discussion  sets  forth  a  proposal  to  establish  a 
marine  oil  pollution  insurance  company  (the  "Company")  that  would 
enable  shipowners  to  meet  the  financial  responsibility 
requirements  of  OPA  90,  as  well  as  other  federal  and  state 
environmental  laws  and  to  provide  excess  insurance  well  above  the 
capacity  of  the  commercial  market.   This  proposal  reflects  the 
consensus  of  the  independent  shipowners  represented  by  the  Greek 
Shipping  Cooperation  Committee  ("GSCC") ,  the  Union  of  Greek 
Shipowners  ("UGS") ,  the  Norwegian  Shipowners'  Association  ("NSA") 
and  the  Swedish  Shipowners'  Association  ("SSA") .   It  is  presented 
in  question  and  answer  format  to  reflect  the  issues  considered  by 
the  participants  in  this  effort. 

A.   CORPORATE  ORGANIZATION.  CAPITALIZATION  AND  FUNDING 

1.    Basic  Structure 

The  company  would  be  organized  pursuant  to  an  Act  of  Congress  as 
a  not-for-profit,  tax-exempt,  federally-chartered,  government 
sponsored  enterprise.   Otherwise,  the  facility  would  take  the 
form  of  a  privately-owned  mutual  insurance  company.   Initial 
capital  would  be  raised  through  collection  of  premiums  payable  in 
advance  and  a  $2  billion  debt  offering.   We  believe  that  this 
combination  of  financing  will  provide  the  best  chance  of  success. 

Questions: 

Why  is  legislation  by  Congress  required? 

First,  it  appears  that  the  commercial  market  place  is  presently 
unable  to  provide  generally  either  the  additional  insurance 
capacity  to  provide  sustained  pollution  coverage  in  excess  of  the 
present  basic  P&I  policy  of  $500  million  or  the  guarantees 
required  by  section  1016(b)  of  OPA  90.   Consequently,  federal 
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government  assistance  is  required  to  aid  in  the  massing  of  the 
necessary  capitalization  for  additional  capacity  and  to  secure 
the  necessary  premium  flow  on  a  universal  base.   Second,  OPA  90 
and  other  related  laws  do  not  authorize  the  Executive  Branch  to 
establish  such  an  entity. 

Would  tbis  legislation  amend  OPA  90  or  in  any  way  diminish 
its  protections? 

No,  the  legislation  would  amend  the  Ports  and  Waterways  Safety 
Act,  not  OPA  90.   The  legislation  would  provide  better  protection 
for  the  environment  by  offering  additional  insurance  coverage  for 
claimants  from  owners  whose  loss  of  limits  and  exhaustion  of  P&I 
cover  might  otherwise  result  in  claims  against  the  Oil  Pollution 
Liability  Trust  Fund.   It  would  enable  the  Coast  Guard  to 
implement  COFR  requirements  without  compromising  the  direct 
action  features  of  section  1016  of  OPA  90.   It  would  also  provide 
the  necessary  assurance  of  financial  security  that  would  prompt 
investment  in  the  new  generation  of  double  hull  tankers. 

What  is  a  mutual  insurance  company? 

A  mutual  company  issues  no  stock  but  rather  is  owned  by  its 
policyholders.   This  ownership  interest  is  actually  quite  limited 
since  it  cannot  be  sold  or  transferred  and  terminates  when  the 
insurance  policy  is  cancelled.   The  main  attributes  of  ownership 
are  the  right  to  vote  for  election  of  directors.   In  this  case, 
policyholders  would  not  receive  dividends,  nor  have  any  liability 
for  supplementary  calls  in  contrast  to  their  position  as  P&I  club 
members.   Even  if  the  company  were  to  become  insolvent, 
policyholders  would  risk  losing  nothing  more  than  their  premiums 
paid  for  current  coverage. 

Premiums  would  be  set  at  the  beginning  of  each  policy  period 
(normally  12  months)  and  prepaid  prior  to  each  voyage. 
Policyholders  would  not  be  assessable  for  additional  premium 
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calls.   However,  losses  could  influence  the  MEIF-f inancing  costs 
and  cause  an  increase  in  future  voyage  premiums. 

Are  there  precedents  for  this  type  of  government-chartered 
insurance  program? 

Yes,  there  are  several  federal  precedents  where  the  commercial 
insurance  markets  were  unable  to  provide  sufficient  insurance 
that  was  deemed  necessary  to  protect  important  public  interests. 
These  precedents  include  the  Overseas  Private  Investment 
Corporation,  the  Federal  Crop  Insurance  Program,  the  Vessel  and 
Aviation  War  Risk  Insurance  Program,  the  Federal  Deposit 
Insurance  Corporation,  and  the  College  Construction  Loan 
Insurance  Association  (also  a  GSE)  . 

Who  would  actually  run  this  insurance  company? 

The  Secretary  of  Transportation  would  "launch"  the  insurance 
facility  because  the  insurance  market  could  not  generally  provide 
the  mandatory  levels  of  insurance.   The  governing  board  would  be 
appointed  from  the  private  sector  according  to  the  terms  of  the 
statute.   It  is  contemplated  that  the  initial  board  of  directors 
would  be  drawn  from  the  marine,  energy,  and  insurance  industries. 
Government  representatives  would  also  be  appointed  to  the  board. 
When  the  board  is  constituted  the  company  would  begin  business  as 
a  private  corporation  with  private  sector  employees,  in  the  same 
manner  that  similar  government-sponsored  enterprises  work,  such 
as  the  College  Construction  Loan  Insurance  Corporation  and  the 
Federal  Home  Loan  Mortgage  Corporation. 

2.    Capitalization 

It  is  estimated  that  MEIF  will  require  at  least  $2  billion  in 
initial  secured  capitalization.  Thereafter,  the  MEIF  would  make 
such  bond  issues  only  if  a  succession  of  major  spills  were  to 
deplete  its  resources.   The  capital  would  be  provided  by  debt 
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financing  in  the  form  of  bonds  issued  by  the  new  corporation 
through  the  government  agency  securities  market.   Like 
obligations  of  other  "government  sponsored  enterprises",  these 
would  probably  receive  favorable  market  ratings  and  trade  at  a 
slight  premium  over  Treasury  issues.   Although  not  backed  by  the 
full  faith  and  credit  of  the  government,  these  issues  are 
perceived  by  the  financial  markets  as  having  an  effective 
government  guarantee.   Consequently,  these  securities  typically 
enjoy  favorable  bond  ratings.   Funds  for  repayment  of  the  debt 
would  be  provided  by  mandatory  premium  revenues. 

Questions: 

Do  other  government-sponsored  insurance  facilities 
have  the  authority  to  issue  securities 

Yes,  for  example  the  Federal  Crop  Insurance  Program  contains 
authority  for  the  President  to  issue  up  to  $1  billion  in  debt  and 
$500  million  in  stock. 

Would  this  debt  count  toward  increasing  the  federal  deficit? 

No,  the  legislation  would  establish  the  facility  as  an  off-budget 
entity,  such  as  the  Construction  Loan  Insurance  Association,  the 
Federal  Home  Loan  Mortgage  Corporation,  or  the  Farm  Credit  Banks. 
Each  of  these  is  a  "government  sponsored  enterprise",  i.e. ,  a 
privately-owned  but  government-sponsored  corporation  that  issues 
its  own  bonds  in  the  government  agency  market.   These  borrowings 
are  excluded  by  law  from  computation  of  the  national  debt. 

When  would  these  public  offerings  be  made? 

Once  the  company  is  chartered  by  the  government,  it  would  raise 
all  of  the  required  capital  (a  minimum  of  $2  billion,  preferably 
S3  billion)  immediately  so  that  when  the  facility  first  issued 
policies  it  would  have  its  funding  in  place.   The  timing  and 
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terms  of  the  offering  would  have  to  be  coordinated  through  the 
Treasury  Department,  as  are  other  offerings  by  GSEs.   The  Company 
would  have  the  authority  to  engage  in  further  financing;  however, 
unless  additional  funds  were  required  to  meet  catastrophic 
losses,  MEIF  would  not  issue  further  debt. 

Is  there  likely  to  be  a  market  for  these  bonds? 

The  securities  of  the  GSEs  have  been  successfully  issued  for  many 
years.   Although  not  backed  by  the  full  faith  and  credit  of  the 
federal  government,  they  are  generally  regarded  as  investment 
grade  instruments.   The  premiums  provide  a  reliable  income  stream 
to  meet  these  obligations. 

In  general,  GSEs  operate  through  a  fiscal  agent  that  serves  the 
function  of  a  lead  underwriter  in  coordinating  securities 
offerings.   Debt  securities  are  marketed  through  a  selling  group 
composed  of  government  securities  dealers  and  banks  and  having 
from  five  to  100  members.   Selling  group  members  receive  a 
concession,  a  percentage  of  the  face  amount  of  securities  placed, 
as  compensation  for  their  effort.   The  selling  group  members  are 
also  expected  to  support  secondary  trading  in  the  GSE's 
securities.   Generally  the  selling  group  members  do  not  purchase 
bonds  for  their  proprietary  trading  accounts  but  rather  seek  to 
achieve  a  broad-based  distribution  of  the 
securities. 

3.    Shipowner  Participation  through  Premiums 

Funds  would  also  be  provided  by  insured  shipowners  by  payment  of 
initial  deposit  premiums,  but  mainly  by  future  voyage  premiums. 

How  would  future  voyage  premiums  be  collected? 

Prior  to  purchasing  insurance  from  MEIF,  the  shipowner  would  be 
required  to  pay  a  deposit  premium  in  an  amount  equal  to  the 
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highest  voyage  premium  likely  to  be  paid  by  the  owner  in  a  given 
policy  year.   This  deposit  would  be  held  by  MEIF  as  security  for 
payment  of  future  voyage  premiums  until  the  coverage  is  no  longer 
required  by  the  owner  and  is  terminated. 

There  is  an  existing  system  among  the  P&I  clubs  for  the 
collection  of  voyage  premiums  for  trading  to  the  United  States. 
As  the  Regulatory  Impact  Analysis  confirms,  the  club  system 
covers  over  95  per  cent  of  the  world  sea-going  tonnage.   The  P&I 
clubs  therefore  could  serve  as  agents  of  MEIF  for  the  collection 
of  the  voyage  premiums  from  the  shipowners. 

This  amount  would  in  turn  be  collected  by  the  shipowners  from  the 
charterers  as  part  of  the  ordinary  freight  and  be  billed  through 
the  normal  channels.   It  is  expected  that  the  excess  pollution 
premium  would  be  built  into  the  Worldscale,  as  is  the  P&I  club 
surcharge,  and  collected  through  these  commercial  channels. 

A  strict  policing  of  the  system  is  required  in  order  to  assure 
that  no  shipment  of  oil  enters  the  United  States  without  being 
charged  with  the  voyage  premium.   Voyage  premiums  preferably 
should  be  paid  in  advance  by  the  shipowners  prior  to  the  vessels 
entering  the  EEZ  of  the  United  States;  however,  if  valid 
operational  reasons  prevent  this,  the  shipowner  would  have  to 
notify  MEIF  (via  the  agent)  prior  to  the  vessel's  entry  into  the 
EEZ,  permitting  MEIF  to  invoice  the  shipowner  and  it,  in  turn, 
the  charterers  for  the  voyage  premium.   Any  shipowner  failing  to 
notify  MEIF  of  the  ship's  entry  would  have  forfeited  its  MEIF 
insurance  protection  and  would  be  exposed  to  full  reimbursement 
to  MEIF  of  any  COFR  guaranty  claims  payment.   In  the  event  of  a 
failure  to  pay  the  voyage  premium  on  time,  MEIF  would  draw  on  the 
deposit  premium  accordingly  and  notify  the  shipowner  to  replenish 
the  deposit  premium  until  it  reaches  its  full  amount.   Any 
shipowner  failing  to  notify  MEIF  of  the  ship's  entry  or  to 
replenish  the  deposit  premium  on  time  would  have  forfeited  MEIF 
insurance  protection  and  would  be  exposed  to  full  reimbursement 
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to  MEIF  of  any  COFR  guaranty  claims  payment.   In  the  event  of  a 
failure  to  replenish  the  deposit  premium,  MEIF  would  notify  the 
U.S.  Coast  Guard  for  the  purpose  of  triggering  withdrawal  of  the 
COFR. 

vrho  would  pay  for  the  additional  insurance? 

The  premium  would  be  similar  in  nature  to  the  voyage  premium 
currently  being  charged  for  trading  to  the  United  states.   This 
surcharge  is  currently  included  in  the  Worldscale  system,  and  is 
therefore  included  in  the  cost  of  the  cargo  which  ultimately  is 
passed  on  to  the  consumer. 

How  much  would  this  cost  the  consumer? 

At  this  stage  the  determination  of  the  premiums  to  MEIF  is 
uncertain.   It  is  proposed,  however,  that  the  computation  of  the 
voyage  premium  is  based  upon  $1  per  ton  of  cargo  on  board  which 
(for  illustration  purposes)  equals  $0.14  per  barrel  and  about 
$0,004  per  gallon  of  gasoline  paid  by  the  consumer. 

For  the  shipowner  this  amounts  to  a  voyage  premium  of  about 
$300,000  (for  a  VLCC  of  300,000  dwt)  or  a  total  of  annual  premium 
payments  from  the  ship  owners  of  about  $3  50  million  per  year. 

4 .    Private  Ownership  of  the  MEIF 

In  this  proposal,  we  do  not  anticipate  issuing  stock  to  the 
shipowners  who  are  insured  by  the  facility.   Instead,  the  company 
would  be  what  is  called  a  mutual  insurance  company,  which  means 
that  the  ownership  of  the  company  is  in  the  hands  of  the 
policyholders.   The  policyholders  would  have  all  voting  rights 
and  elect  the  non-government  members  of  the  board.  Presumably 
proxy  voting  would  allow  an  effective  exercise  of  voting  rights 
on  behalf  of  the  owners. 
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B.   INSURANCE  PROGRAM 

1.   Basic  Terms  of  Coverage 

MEIF  would  insure  shipowners  against  liability  under  OPA  90, 
other  federal  and  state  environmental  laws,  and  common  law  with 
respect  to  an  accidental  discharge  of  oil  into  the  marine 
environment  in  excess  of  P&I  club  limits.   The  scope  of  coverage 
would  be,  except  for  financial  responsibility  guarantees  under 
OPA  90,  co-extensive  with  P&I  coverage,  i.e. .  terms  of  excess 
insurance  coverage,  with  some  adjustment,  potentially  would  be 
identical  to  those  offered  by  the  underlying  Pil  club  policy. 

The  P&I  clubs  would  continue  to  provide  indemnity  insurance  as 
they  do  today  and  would  continue  to  be  entitled  to  apply  the  "pay 
to  be  paid"  principle,  i.e. .  to  require  that  the  shipowner  must 
pay  the  claimant  from  its  own  funds  and  thereafter  seek 
reimbursement.   Each  club  management  would  still  determine  what 
is  compensable  under  its  rules.   Generally,  the  MEIF  would  follow 
club  policy  on  coverage  matters. 

In  no  event  would  the  MEIF  insurance  substitute  for  the  Pil 
cover;  it  is  excess  insurance  available  to  supplement  the  P&I 
Club  cover  only  after  full  exhaustion  of  the  club  coverage. 
Therefore,  in  the  event  that  P&I  policy  defenses  are  successfully 
applied  by  the  P&I  club  due  to  the  shipowner's  breach  of  the  P&I 
policy,  the  MEIF  would  not  provide  insurance  denied  by  the  P&I 
clubs  on  a  primary  basis.   Additionally,  a  shipowner  in  breach  of 
his  P&I  policy,  would  not  be  eligible  to  claim  his  MEIF  coverage, 
even  if  all  other  MEIF  policy  conditions  have  been  met. 

COFR  guarantees  provided  by  MEIF  under  OPA  90  cause  the  guaranty 
liabilities  to  be  determined  by  OPA  90  without  regard  to  the  MEIF 
insurance  terms  and  would  apply  from  the  first  relevant  dollar  up 
to  the  limit  provided  in  OPA  90.   The  shipowner  would  be 
contractually  obligated  to  reimburse  the  MEIF  for  any  payment 
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made  by  the  MEIF  as  COFR  guarantor.   In  cases  where  the  shipowner 
is  fully  covered  by  his  P&I  insurance  policy,  the  MEIF  would  be 
reimbursed  by  the  shipowner,  who  would  seek  recovery  from  his  P&I 
club.   Because  the  MEIF  is  acting  as  a  guarantor,  not  an  insurer, 
it  is  believed  that  this  arrangement  would  not  violate  Pil  Club 
provisions  against  double  insurance.   However,  in  cases  where  the 
MEIF  pays  guaranty  claims  falling  outside  the  normal  P&I 
insurance  cover,  the  MEIF  bears  the  risk  of  loss  up  to  the 
insured's  OPA  90  limits. 

Responsibility  for  the  layers  of  coverage  up  to  the  $  2  billion 
limit  can  be  illustrated  graphically  by  the  chart  on  the 
following  page. 

2.  Policy  Limits 

Losses  would  be  insured  up  to  a  mandatory  assessable  amount  of  $2 
billion  with  a  retention  that  would  be  equal  to  the  underlying 
standard  P&I  coverage  during  any  given  policy  period  (e.g. . 
insurance  coverage  by  MEIF  would  be  $1.5  billion  where  the 
insured  has  $500  million  of  underlying  coverage  through  a  P&I 
club) .   The  voyage  premium  would  be  commensurate  with  the  amount 
of  coverage  provided  by  MEIF. 

3.  Coverage  of  D.s.  domestic  Fleet  and  non-Tankers 

In  order  to  address  the  question  of  US-flag  Jones  Act  carriers, 
all  Jones  Act  tank  vessels,  over  a  certain  tonnage  and  carrying 
oil  and  petroleum,  might  be  included  in  the  mandatory  insurance 
program.   This  would  permit  equal  treatment  of  the  larger  vessels 
in  the  US  trades  (such  as  the  Alaskan  trades) .   However,  it  would 
be  necessary  to  exclude  the  smaller  inland  and  coastal  Jones  Act 
tank  vessels  which  do  not  require  $2  billion  in  coverage.   The 
details  of  this  element  are  best  left  to  be  proposed  by  the 
affected  US  interests.   In  addition,  MEIF  could  issue  OPA  90 
guarantees  to  non-tank  vessels  required  to  meet  OPA  90 's 
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LAYERS  OF  INSURANCE  COVERAGE 
FOR  OIL  POLLUTION  LIABILITY 


MANDATORY 
INSURANCE  LEVEL 


MEIF 
COFR 
GUARANTEE 


//////////////////// 
III//  $1,600  Ton  /// 
//////////////////// 


$2.0  BILLION 


EXCESS 
INSURANCE 


$0.5  BILLION 


PRIMARY 
INSURANCE 


COFR  issued  by  MEIF  may  be  required  under  OPA  to  cover 
damages  outside  P  &  I  Club  coverage. 
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financial  responsibility  requirements.   However,  excess  insurance 
coverage  is  not  envisaged  for  non-tank  vessels  at  the  present 
time  due  to  the  differences  in  the  underlying  potential  for 
catastrophic  oil  spill  risk. 

4.  Premium  structure 

Premiums  would  be  assessed  by  an  underwriting  committee  of  MEIF 
on  the  basis  of  a  fixed  rate  per  ton  of  oil  for  each  voyage 
performed  under  OPA  90  jurisdiction.   It  is  intended  that  this 
standard  rate  per  ton  would  be  incorporated  into  Worldscale  as 
has  the  P&I  club  surcharge  for  US  voyages.   Any  insured  incurring 
a  loss  would  be  subject  to  higher  premiums  in  the  subsequent  two 
years,  as  an  additional  incentive  to  avoid  losses. 

Dividends  would  not  be  paid  on  the  insurance  policies.   Rather, 
favorable  experience  would  be  reflected  in  lower  premium  rates 
once  MEIF  has  sufficient  surplus  assets. 

5.  Full  Limit  Losses  and  Reinstitution  of  Cover 

MEIF  would  have  as  a  goal  holding  sufficient  surplus  assets 
(partly  in  liquid  investments  and  partly  in  prepared  and 
committed  credit  lines)  to  cover  two  full  limit  losses  (i.e. .  $3 
billion).   Assets  would  be  derived  from  voyage  premiums  (which 
would  accumulate  in  years  in  which  no  loss  penetrates  MEIF's 
layer  of  coverage) ,  and  authorized  borrowing.  It  is  also  possible 
that  MEIF  may  not  have  sufficient  assets  to  cover  claims  in  the 
unlikely  event  of  multiple  catastrophic  losses  in  the  same  year. 
In  any  year  in  which  the  aggregate  losses  from  all  reported 
occurrences  exceed  or  materially  deplete  MEIF's  surplus  assets, 
MEIF  must  be  authorized  to  resort  to  borrowing  through  the 
issuance  of  additional  bonds.   In  order  to  assure  shipowners  that 
MEIF's  assets  will  not  be  depleted  while  their  policies  are  in 
force,  the  government  must  commit  to  support  MEIF  through 
additional  borrowings. 
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C.   MANAGEMENT  AKD  OPERATIONS 

1.   Role  of  Government 

MEIF's  initial  directors  would  be  appointed  by  the  Secretary  of 
Transportation  in  accordance  with  qualifications  established  by 
the  enabling  legislation.   The  directors  appointed  by  the 
Secretary  of  Transportation  would  include  individuals  from 
interested  governmental  departments  and  individuals  experienced 
in  the  maritime  insurance  industry.   Within  one  year  after 
insurance  policies  are  issued  by  the  MEIF,  the  policyholders 
would  be  entitled  to  elect  additional  directors  comprising  a 
majority  of  the  board.   It  is  likely  that  the  private  sector 
board  members,  who  would  be  elected  by  the  insureds,  would  be 
drawn  from  different  parts  of  the  marine  industry.   The  criteria 
for  representation  on  the  Board  should  be  set  forth  in  bylaws 
when  MEIF  is  organized.   An  underwriting  committee  appointed  by 
the  insureds  would  make  proposals  regarding  coverage, 
insurability,  premiums  and  claims.   The  government  would  retain 
an  oversight  role  in  the  operation  of  MEIF  as  it  does  in  other 
government-sponsored  insurance  enterprises,  among  other  things, 
to  ensure  MEIF  is  not  controlled  by  the  Board  in  an 
anti-competitive  manner. 

2.    Operations 

To  the  extent  that  MEIF's  operations  do  not  justify  a  full-time 
staff,  it  may  rely  on  independent  expertise  for  both  insurance 
and  investment  advice.   MEIF  would  have  substantial  assets  for 
investment,  and  investment  income  could  eventually  become  a 
substantial  source  of  income.   Initially,  it  is  expected  that  at 
least  part  of  MEIF's  assets  would  be  invested  in  US  government 
obligations.   In  the  future,  MEIF  may  wish  to  diversify  its 
portfolio  provided  a  high  degree  of  investment  safety  is 
observed.   The  tax  status  of  MEIF  and  its  participants  would 
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impact  this  decision.   The  employees  of  MEIF,  if  any,  would  not 

be  government  scheduled  (civil  service) 

employees. 

MEIF  would  also  contract  for  claims  handling  services.   There  are 
several  sources  available,  including  the  P&I  clubs  and/or  the 
network  of  adjusters  and  attorneys  assembled  by  the  P&I  clubs  and 
the  International  Tanker  Owners  Pollution  Federation  Limited. 
The  goal  is  to  avoid  duplication  of  services  by  the  entities  that 
share  a  common  interest  in  responding  to  oil  spills  and  to 
benefit  from  existing  expertise. 

D.   CONCLUSION 

The  foregoing  structure  has  been  designed  to  make  participation 
in  MEIF  attractive  to  the  government,  the  claimants,  the  cargo 
owners,  and  the  shipowners.   The  government  should  see  this  as  a 
constructive  step  to  ensure  financial  responsibility  while  giving 
it  a  measure  of  control  over  the  terms  of  coverage.   MEIF 
expenditures  would  not  negatively  impact  the  Federal  Budget.   The 
use  of  debt  financing  for  initial  capital  is  practical  because 
insurance  participation  is  mandatory  and  thus  a  future  source  of 
revenue  to  repay  the  borrowing  is  assured.  Individual  shipowners 
will  have  a  reduced  risk  of  potentially  ruinous  uninsured 
liability,  which  is  necessary  to  attract  investments  for  a 
renewal  of  the  aging  fleet  and  to  secure  the  continuous  presence 
m  this  market  by  the  large  and  experienced  owners.   If  there  are 
no  major  spills  in  the  near  future,  the  financial  burden  of 
insurance  will  be  diminished  by  reducing  future  premiums. 

The  proposal  benefits  cargo  owners  by  increasing  the  amount  of 
insurance  coverage  available  to  independent  shipowners,  thereby 
reducing  the  exposure  to  cargo  interests  in  several  coastal 
states.   This  further  protects  the  Oil  Spill  Liability  Trust  Fund 
by  providing  additional  compensation  to  the  Trust  Fund  in  the 
event  the  owner  cannot  pay  liability  incurred.   Claimants  would 
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stand  better  chances  to  recover  claims  due  to  increased  level  of 
cover  and  liquidity  of  capital. 

The  public,  the  Coast  Guard,  P&I  Clubs,  and  the  environmental 
community  would  benefit  from  solving  the  COFR  problem  without 
compromising  any  of  the  direct  action  features  of  section  1016  of 
OPA  90. 

III.  EXHIBITS 

A.  PRO  FORMA  FINANCIAL  STATEMENTS 

B.  DRAFT  LEGISLATIVE  PROPOSAL 
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NOTES  TO  PRO  FORMA  FINANCIAL  STATEMENTS 

1 .  The  accompanying  statements  have  been  prepared  for 
illustrative  purposes  only.   They  do  not  represent  a  forecast  or 
estimate  of  future  results. 

2.  It  has  been  assumed  that  premiums  will  be  paid  at  a  rate 
of  $300  million  per  year  by  shipowners.   No  increase  in  premium 
rates  has  been  provided  for  despite  inflation  in  expenses,  clean 
up  costs  or  the  incidence  of  losses.   In  the  two  years  following 
a  loss,  the  insured  party  incurring  the  loss  will  pay  150%  of 
normal  premium;  it  is  assumed  here  that  the  additional  premium 
will  be  between  $1  million  and  $2  million  per  year.   Although 
premiums  will  be  paid  on  a  per  voyage  basis,  it  is  assumed  for 
these  purposes  that  all  the  premiums  will  be  paid  at  the 
beginning  of  the  year  and  that  $225  million  will  be  fully  earned 
in  the  first  year.   This  data  does  not  reflect  amounts  expected 
to  be  paid  as  deposit  premiums  which  would  be  in  addition  to 
regular  premium  amounts. 

3.  Administrative  expenses  have  been  shown  at  $5  million  in 
the  first  two  years,  increasing  to  $13  million  in  the  eighth  due 
to  expanded  size,  claims  administration  and  inflation. 
Organizational  expenses  are  not  projected  separately.   If  paid  by 
the  company  they  would  be  amortized  as  part  of  the  administrative 
expenses.   It  is  assumed  that  the  company  will  not  be  subject  to 
tax. 

4.  The  company  would  issue  bonds  for  $2.0  billion  prior  to 
the  first  year  of  operations.   Interest  on  the  bonds  is  assumed 
to  be  7%. 

5.  The  company  is  presumed  to  earn  investment  income  of  7%, 
net  of  investment  expenses,  on  its  investment  base  (total  assets 
at  beginning  of  the  year,  plus  premiums,  less  interest  on  the 
bonds,  less  administrative  expenses). 

6.  In  the  no  loss  scenario,  the  company  will  be  able  to 
begin  redeeming  bonds  at  the  end  of  the  fifth  year  and  to  retire 
all  bonds  after  the  eighth  year. 

7.  The  loss  scenario  assumes  losses  of  $1  billion  in  the 
first  year  and  another  loss  of  $1.5  billion  in  the  third  year. 
Losses  could  consist  either  of  guarantee  payments  that  are  not 
recoverable  or  of  insured  losses  in  excess  of  the  PtI  Club 
coverage.   These  losses  would  be  fully  reserved  in  the  year  of 
occurrence  and  paid  out  partially  at  the  end  of  the  first  full 
year  following  the  loss  and  the  rest  at  the  end  of  the  second 
year.   In  this  case,  the  company  would  not  be  able  to  redeem 
bonds  during  the  period  illustrated. 
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UNITED  STATES  MAKDATORY  EXCESS  INSXTRANCE  FACILITY  ACT  OF  19  93 

To  require  additional  pollution  insurance  for  tank 
vessels  carrying  oil  as  cargo  engaged  in  the  foreign 
trade  of  the  United  States  and  charter  a  nonprofit 
corporation  to  provide  excess  insurance  not  available 
in  the  private  market  to  meet  that  requirement . 

Sec.  1.   Short  Title.   This  Act  may  be  cited  as  the  "Mandatory 

Excess  Insurance  Facility  Act  of  1993." 

Sec .  2 .   TANK  VESSEL  POLLUTION  INSURANCE  REQUIREMENTS . 

The  Ports  and  Waterways  Safety  Act  (33  U.S.C.  1221  et 
seq.)  is  amended  by  adding  at  the  end  a  new  section  15  as 
follows : 

"SEC.  15.   TANK  VESSEL  INSURANCE  REQUIREMENTS 

"(a)   INSURANCE  REQUIREMENT.   The  person  owning, 
operating,  or  demise  chartering  a  tank  vessel  over 
10,000  gross  tons  engaged  in  the  foreign  trade  that  is 
carrying  oil  in  bulk  as  cargo  or  cargo  residue  shall 
maintain  insurance,  in  accordance  with  regulations 
promulgated  by  the  Secretary,  to  pay  losses  for  oil 
pollution  damage  in  the  amount  of  up  to  $2,000,000,00 
per  occurrence  if  the  vessel -- 

"(1)  uses  any  place  subject  to  the 
jurisdiction  of  the  United  States;  or 

"(2)  uses  the  waters  of  the  exclusive 
economic  zone  to  transship  or  lighter  oil  destined 
for  a  place  subject  to  the  jurisdiction  of  the 
United  States. 
" (b)  MANDATORY  EXCESS  INSURANCE  FACILITY. 

"(1)  Charter.   The  Secretary  shall  charter  a 
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private,  not-for-profit,  mutual  insurance 
corporation  to  provide- - 

" (A)  insurance  required  under  this 

section;  and 

" (B)  evidence  of  financial 

responsibility  required  under  Sec.  1016(a) 

of  the  Oil  Pollution  Act  of  1990  (33  U.S.C. 

2716)  and  the  Comprehensive  Environmental 

Response,  Compensation,  and  Liability  Act  of 

1980  (42  U.S.C.  9601  et .  seq.). 
" (2)  Name,  Status,  Authority  and  Purpose.   Except 
as  otherwise  provided  in  this  section,  the  corporation 
shall  be-- 

" (A)  known  as  the  Mandatory  Excess  Insurance 
Facility; 

"(B)  a  government -sponsored  enterprise  as 
defined  in  section  622(8)  of  title  2,  United 
States  Code; 

"  (C)   subject  to  the  District  of  Columbia 
Nonprofit  Corporation  Act  and  authorized  to 
exercise  the  powers  conferred  upon  a  not-for- 
profit  corporation  by  that  Act;  and 

" (D)  limited  to  the  purposes  set  forth  in 
this  section. 
"(c)  BOARD  OF  DIRECTORS. 

"(1)  Composition.   The  board  of  directors  shall 


83-192  O  -  94  - 


214 


consist  of  9  individuals,  4  of  whom  are  appointed  by 
the  Secretary  and  5  of  whom  are  elected  by  the 
policyholders.   The  appointed  board  members  shall  be  2 
individuals  from  interested  governmental  departments 
and  2  individuals  experienced  in  the  maritime  insurance 
industry.   A  majority  of  the  board  of  directors  shall 
be  citizens  of  the  United  States. 

"(2)  Powers.   The  board  shall-- 

" (A)  be  responsible  for  the  management  of  the 
corporation; 

" (B)  establish,  assess,  and  collect  premiums 
only- - 

(i)  on  the  basis  of  a  vessel's  tonnage; 
and 

"(ii)  on  a  per-voyage  basis;  and 
" (C)  adopt  by-laws  subject  to  the  approval  of 
the  Secretary  including  provisions  for  the 
qualifications  and  terms  of  office  of  directors. 
(d)   CAPITALIZATION  OP  THE  CORPORATION. 
"(1)  Borrowing  Authority. 

"(A)   Issuance  of  Obligations.  The 
corporation  may  issue  and  sell  bonds,  notes,  and 
other  evidence  of  indebtedness  (collectively 
referred  to  in  this  section  as  "bonds") . 

"(B)  Not  Obligations  of  the  United  States. 
Bonds  issued  by  the  corporation  under  this  section 
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shall  not  be  obligations  of,  or  guaranteed  as  to 

principal  or  interest  by,  the  United  States,  and 

the  bonds  shall  so  plainly  state. 

"(2)  No  Capital  Stock  or  Dividends.   The 
corporation  shall  not  issue  capital  stock.   No 
dividends  shall  be  declared  or  paid  to  any  holder  of 
securities  or  insurance  policies  issued  by  the 
corporation. 
"(e)  APPLICABILITY  OF  OTHER  LAWS. 

"(1)  Tax  Laws.   The  corporation,  including  its 
capital,  reserves,  and  surplus,  and  its  income  and 
property,  shall  be  exempt  from  all  taxation  imposed  by 
the  United  States  or  by  any  Territory,  dependency,  or 
possession  thereof,  or  by  any  State,  county, 
municipality,  or  local  taxing  authority. 

"(2)  Securities  Laws.   All  bonds  and  stock  issued 
by  the  corporation  under  this  section  shall  be  deemed 
to  be  exempt  securities  for  the  purposes  of  the  laws 
administered  by  the  Securities  and  Exchange  Commission, 
to  the  same  extent  as  securities  which  are  direct 
obligations  of,  or  obligations  guaranteed  as  to 
principal  and  interest  by  the  United  States. 

"(3)  Banking  Laws.   The  corporation  shall  be 
deemed  to  be  an  agency  of  the  United  States  for  the 
purposes  of  section  14(b) (2)  of  the  Federal  Reserve  Act 
(12  U.S.C.  355) . 
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Sec.  3.   TRANSITION  AND  EFFECTIVE  DATES. 

(1)  Not  later  than  180  days  after  the  enactment  of  this 
Act,  the  Secretary  of  Transportation  shall  issue  regulations 
with  respect  to  the  establishment,  organization,  management, 
and  operation  of  the  corporation  established  by  this  Act. 

(2)  Not  later  than  1  year  after  the  enactment  of  this 
Act,  the  corporation  established  by  this  Act  shall  be 
operational . 

(3)  Not  later  than  2  years  after  the  enactment  of  this 
Act,  the  corporation  shall  issue  insurance  required  under 
section  15(a)  of  the  Ports  and  Waterways  Safety  Act  (as 
enacted  by  section  2  of  this  Act)  unless  extended  for  cause 
by  the  Secretary. 

(4)  Section  15(a)  of  the  Ports  and  Waterways  Safety  Act 
(as  enacted  by  section  2  of  this  Act)  shall  be  effective  on 
the  date  insurance  is  made  available  under  Section  15 (b)  of 
that  Act. 

(5)  Notwithstanding  section  15(c)  of  the  Ports  and 
Waterways  Safety  Act  (as  enacted  by  section  2  of  this  Act) , 
zhe    initial  board  of  directors  shall  consist  of  the  4 
individuals  appointed  by  the  Secretary.   Within  one  year 
after  insurance  policies  are  issued  as  required  by  paragraph 
(3)  of  this  section,  5  additional  directors  shall  be  elected 
by  the  policyholders. 
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Good  morning,  Chairman  Tauzin  and  members  of  the  Subcommittee.  My  name  is  Bruce 
Law,  and  I  am  Executive  Vice  President  of  AlHed  Towing  Corporation,  a  Norfolk,  Virginia- 
based  transportation  company  operating  15  tank  barges  and  seven  tugboats.  Allied  is  a 
family-owned  company  which  has  been  in  business  since  1956.  I  am  appearing  here  today 
on  behalf  of  the  American  Waterways  Operators  (AWO),  the  national  trade  association 
representing  the  inland  and  coastal  barge  and  towing  industry.  AWO's  membership  includes 
the  owners  and  operators  of  tugboats,  towboats,  and  barges,  as  well  as  the  shipyards  that 
build  and  service  these  vessels. 

I  would  first  like  to  express  my  appreciation  to  you,  Mr.  Chairman,  for  scheduling  this 
hearing  on  the  Coast  Guard's  interim  final  rule  for  vessel  certificates  of  financial 
responsibility  (COFRs)  in  such  a  timely  manner.  As  you  well  know,  given  the  severe 
financial,  employment  and  operational  disruptions  which  could  result  from  the  promulgation 
of  unworkable  COFR  regulatory  requirements,  an  often  heated  debate  concerning 
implementation  of  this  section  of  the  Oil  Pollution  Act  of  1990  (OPA  90)  has  gone  on  for 
nearly  four  years.  Now  that  the  interim  final  rule  has  been  published,  the  "impasse"  has 
been  forcibly  broken,  and  the  speculative  consequences  which  have  been  debated  in  the  past 
will  shortly  give  way  to  real,  measurable  financial  impacts  which  may  not  only  adversely 
affect  marine  companies  like  mine,  but  also  the  millions  of  Americans  that  rely  on  fuel 
sources  dependent  on  waterborne  commerce.  We  appreciate  the  opportunity  to  appear 
before  you  today  to  identify  for  the  Subcommittee  the  impact  of  this  rule  on  the  U.S.  towing 
industry.  Our  testimony  this  morning  will  focus  specifically  on  the  impact  of  the  interim 
final  rule  on  independent  coastal  tank  barge  operators.  These  are  the  companies  -  like  my 
own  -  which  stand  to  lose  the  most  if  the  Coast  Guard's  financial  responsibility  rule  is 
implemented  as  currently  drafted. 

Under  the  terms  of  the  interim  final  rule,  all  tank  barges  which  carry  oil  or  hazardous 
substances  in  U.S.  waters  must  obtain  and  carry  a  new  COFR  by  July  1,  1995.  The  rule 
establishes  five  alternatives  by  which  a  vessel  operator  may  demonstrate  financial 
responsibility  and  obtain  a  certificate: 

1.  Insurance.  Under  this  option,  a  vessel  operator  must  file  with  the  Coast  Guard's 
National  Pollution  Funds  Center  an  insurance  guaranty  form  executed  by  not 
more  than  four  insurers  which  have  been  accepted  by  the  agency  for  purposes  of 
providing  financial  responsibility  guaranties  under  OPA  90; 

2.  Surety  bond.  Under  this  option,  a  vessel  owner  must  obtain  a  surety  bond 
guaranty  executed  by  not  more  than  four  surety  companies  authorized  by  the  U.S. 
Treasury  Department  to  issue  such  bonds; 

3.  Financial  guaranty.  A  vessel  owner  must  file  a  financial  guaranty  form  executed 
by  not  more  than  four  financial  guarantors  who  have  been  approved  by  the  Coast 
Guard; 

4.  Self-insurance.  To  self-insure,  a  vessel  owner  must  file  financial  statements 
demonstrating  that  the  company  maintains,  in  the  United  States,  net  worth  and 
working  capital  equal  to  or  greater  than  the  total  amount  of  financial 
responsibility  required.  Net  worth  is  defined  as  U.S.-based  assets  less  worldwide 
liabilities;  working  capital  is  defined  as  current  assets  located  in  the  U.S.,  less 
current  liabilities  anywhere  in  the  world.  The  rule  provides  that  the  Coast  Guard 
may  waive  the  working  capital  requirement  if  an  applicant  can  demonstrate  that 
working  capital  is  not  a  significant  factor  in  the  company's  financial  condition; 
or, 

5.  Other  evidence  of  financial  responsibility.  A  vessel  owner  may  also  request  that 
the  Coast  Guard  accept  a  method  of  demonstrating  financial  responsibility  other 
than  one  of  the  four  options  outlined  above.  However,  the  interim  final  rule 
makes  clear  that  the  proposed  alternative  may  not  be  an  alternative  means  of 
satisfying  the  self-insurance  requirements  of  the  rule,  nor  may  it  simply  delete  or 
alter  a  provision  of  one  of  the  other  acceptable  methods. 

The  impact  of  these  requirements  on  the  tank  barge  industry  is  at  best  highly  uncertain.  At 
worst,  it  threatens  the  very  existence  of  the  small-  to  medium-sized  coastal  companies  which 
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have  long  played  a  critical  role  in  the  distribution  of  petroleum  products  within  the  U.S. 
Perhaps  the  most  pronounced  concern  of  the  tank  barge  industry  with  respect  to  the  interim 
final  rule  is  this:  We  face  these  threatening  impacts  not  because  the  existing  system  of 
providing  pollution  liability  coverage  in  this  country  has  failed  to  function,  but  because  the 
Coast  Guard  has  failed  to  find  a  way  to  incorporate  in  the  financial  responsibility  regulations 
a  mechanism  which  allows  this  time-tested  system  to  continue  to  function. 

For  years,  many  coastal  tank  barge  operators  have  obtained  pollution  liability  coverage 
through  the  International  Group  of  Protection  and  Indemnity  (P  &  I)  Clubs.  By  all 
accounts,  this  system  has  worked  extremely  well:  the  P  &  I  Clubs  have  a  distinguished 
history  of  full  and  prompt  payment  of  pollution  liability  claims  for  spills  ranging  in  size  from 
small  to  catastrophic.  Recent  major  spills  including  the  World  Prodigy,  Presidente  Rivera, 
American  Trader,  B.  T.  Nautilus,  Mega  Borg,  and  Sammi  Superstars  incidents  were  all  covered 
in  full  by  the  P  &  I  Clubs. 

Regrettably,  however,  instead  of  adopting  a  rule  which  builds  upon  this  longstanding,  well- 
tested  and  widely  understood  insurance  system  which  supports  the  coastal  tank  barge  sector, 
the  Coast  Guard  would  have  vessel  operators,  who  currently  insure  with  P  &  I  Clubs,  stake 
their  companies'  futures  on  an  entirely  new  regime,  the  success  of  which  is  based  upon  the 
potential  viability  of  two  new  entities  which  are  not  yet  in  existence  and  thus  have  no  proven 
business  track  record.  Moreover,  the  much  higher  costs  ~  newly  added  costs  -  associated 
with  this  new  system  provide  absolutely  no  greater  guarantee  to  the  public  that  more  secure 
funds  will  be  available  to  clean  up  spills  should  they  occur.  Perversely,  it  appears  that  what 
the  proposed  system  may  actually  do  is  encourage  vessel  operators  to  reduce  the  level  of 
insurance  coverage  which  they  have  historically  carried,  and  instead  obtain  a  guaranty  of 
insurance  sufficient  only  to  meet  the  OPA-mandated  liability  limits  -  ironically,  at  a 
potentially  much  higher  rate.  This  would  in  fact  reduce  the  financial  ability  of  companies 
to  clean  up  spills.  It  would  also  expose  the  Oil  Spill  Liability  Trust  Fund  to  a  greater 
financial  drain  than  would  have  occurred  under  existing  marine  insurance  practices. 

These  general  impacts  resulting  from  the  interim  final  rule  are  important  matters  of  public 
policy  of  which  the  Subcommittee  and  the  Congress  should  be  aware,  and  I  hope  about 
which  you  are  concerned.  Unfortunately,  as  I  view  many  congressional  debates  from 
"outside  the  beltway,"  the  fact  that  otherwise  unnecessary  costs  are  added  to  business 
activities  often  appears  to  be  at  best  a  minor  factor  in  whether  a  particular  law  is  passed, 
particularly  where  environmental  concerns  are  driving  the  debate.  While  it  may  be  true  that 
the  major  oil  companies  will  be  able  to  pay  the  higher  costs  resulting  from  these  new  COFR 
requirements,  many  smaller,  independent  companies  like  Allied  will  not.  I  simply  cannot 
accept  that  it  was  Congress's  intent  to  drive  small,  responsible  companies  like  mine  out  of 
the  oil  and  chemical  transportation  business. 

With  these  general  comments  as  a  backdrop,  I  would  now  like  to  discuss  some  specific 
examples  of  the  kinds  of  impacts  which  we  expect  will  result  if  the  interim  final  rule  for 
COFRs  is  implemented  as  currently  drafted.  These  real-world  examples  from  the  coastal 
barge  and  towing  industry  give  meaning  to  the  general  results  which  we  predict. 

First,  in  the  absence  of  a  system  which  relies  on  traditional  insurance  mechanisms,  the  most 
logical  alternative  for  a  very  large  company  is  self-insurance.  The  self-insurance  formula 
established  in  the  interim  final  rule,  however,  is  so  stringent  that  even  the  most  highly 
capitalized  companies  in  the  coastal  towing  industry  cannot  meet  its  provisions  without 
obtaining  a  waiver  of  the  working  capital  requirement.  While  this  may  in  fact  be  possible  - 
-  the  Coast  Guard  has  indicated  that  it  does  intend  to  grant  waivers  in  appropriate 
circumstances  -  something  is  clearly  wrong  with  a  regulatory  formula  which  even  the  largest 
and  most  financially  stable  companies  in  the  industry  cannot  meet.  In  addition  to  granting 
waivers  where  appropriate,  the  Coast  Guard  should  modify  the  self-insurance  formula  to 
incorporate  in  the  regulations  themselves  reasonable  criteria  which  allow  financially  stable 
companies  with  significant  net  worth  to  self-insure  without  having  to  rely  on  a  potentially 
unpredictable  waiver  process. 

Second,  while  self-insurance  (provided  that  a  waiver  of  the  working  capital  requirement  can 
be  obtained)  may  be  an  option  for  the  largest  companies,  it  is  not  an  option  for  a  small-  to 
medium-sized  coastal  company  like  mine.  For  Allied  and  companies  like  it,  the  only  real 
alternative  is  to  find  an  insurer  willing  to  act  as  guarantor  for  purposes  of  the  financial 
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responsibility  requirements  of  OPA  90.  However,  because  the  insurers  upon  whom  we  now 
rely  for  pollution  coverage  have  said  that  they  cannot  act  in  that  capacity,  we  are  faced  with 
a  significant  --  and  for  some  companies,  an  unbearable  --  layer  of  additional  costs. 

Let  me  give  you  an  example  from  my  own  company's  experience.  For  the  1994-1995  policy 
year.  Allied  Towing  will  pay  just  under  $1  million  for  liability  coverage  from  our  P  &  I  Club. 
In  addition  to  standard  P  &  I  coverage,  that  coverage  includes  oil  pollution  liability  coverage 
up  to  $500  million  per  incident,  plus  $1  billion  of  coverage  for  any  other  type  of  incident, 
including  a  hazardous  substance  spill,  for  our  entire  fleet.  Under  the  interim  final  rule, 
however,  this  coverage  cannot  be  used  to  satisfy  my  company's  COFR  requirement  of  $10 
million  for  oil  pollution  coverage  and  an  additional  $5  million  for  hazardous  substance 
coverage.  For  that,  we  will  have  to  obtain  an  insurance  guaranty  from  Shoreline  Mutual, 
assuming  that  entity  obtains  the  necessary  reinsurance  and  becomes  viable.  As  of  June  23, 
Shoreline  advises  me  that  a  $10  million  COFR  covering  my  five  oil  tank  barges  only  will 
cost  $1,851,479  per  year.  The  additional  costs  to  provide  $5  million  dollars  in  coverage  for 
Allied's  ten  tank  barges  in  chemical  service  are  still  undetermined.  This  means  that  my 
insurance  costs  would  more  than  double,  while  my  level  of  insurance  coverage  would 
decrease  to  just  one  percent  of  its  present  level!  Even  if  my  company  could  afford  this 
substantial  increase  in  costs,  this  massive  decrease  in  liability  coverage  is  something  which 
neither  I  nor  my  shipper-customers  can  accept.  Operating  oil  and  chemical  barges  with  just 
$15  million  of  pollution  coverage  clearly  endangers  the  viability  of  Allied  Towing.  It  also 
exposes  the  Oil  Spill  Liability  Trust  Fund  to  a  degree  far  in  excess  of  its  current  level.  This 
seems  entirely  at  odds  with  the  spirit  and  purpose  of  OPA  90. 

Mr.  Chairman,  AWO  and  its  members  have  supported  enactment  of  comprehensive  oil 
spill  legislation  since  1975.  Considering  the  environment  in  which  it  was  debated  and 
enacted,  we  believed  OPA  90  to  offer  a  potentially  manageable  approach  to  oil  spill 
prevention  and  response.  That  conclusion,  however,  was  founded  on  the  expectation  that 
the  Congress  intended  and  supported  the  continuation  of  the  marine  transportation  industry's 
role  in  petroleum  transportation,  under  a  time-tested  insurance  system  which  has  heretofore 
worked  exceptionally  well.  Whether  the  interim  final  rule  permits  the  needed  degree  of 
flexibility  required  for  a  successful  operational  transition  from  the  current  system  is 
unfortunately  at  this  late  date  still  very  much  in  doubt. 

The  reality  of  the  new  financial  responsibility  regime  is  this:  Large,  well-capitalized  coastal 
tank  barge  operators  cannot  feasibly  comply  with  the  self-insurance  requirements  of  the 
interim  final  rule  without  a  Coast  Guard  waiver.  Smaller  coastal  companies  will  either  be 
forced  to  absorb  tremendous  new  costs  or  to  exit  the  oil  and  chemical  transportation 
business  altogether.  And  for  all  of  this,  the  assurance  that  the  resources  necessary  to  clean 
up  a  spill  will  be  available  will  in  no  way  be  increased.  Both  the  industry  and  the  public 
deserve  better. 

I  thank  you  again  for  holding  this  hearing  and  I  will  be  happy  to  answer  any  questions  you 
might  have. 
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On  behalf  of  the  International  Association  of  Independent  Tanker  Owners 
(INTERTANKO),  I  thank  you  for  the  opportunity  to  appear  before  the  subcommittee 
today.   INTERTANKO  is  a  non-profit  association  comprised  of  some  265  tanker 
companies  in  36  maritime  countries,  including  the  United  States.   More  than  50 
percent  of  the  world's  tanker  tonnage  is  entered  in  INTERTANKO. 

Nearly  three  years  ago,  the  Coast  Guard  issued  a  proposed  rule  to  implement 
the  financial  responsibility  provisions  of  the  Oil  Pollution  Act  of  1990  (OPA).   In 
November  1991,  my  predecessor  as  Chairman  of  INTERTANKO,  Mr.  Andreas  Ugland, 
appeared  before  this  very  subcommittee  and  explained  the  serious  risks  confronting 
shipowners  and  the  United  States  if  the  Coast  Guard  implemented  the  rules  as 
proposed.  The  problem  which  I  wish  to  address  today  and  which  we  addressed  in 
1991  is  the  inability  of  the  marine  insurance  system  to  meet  the  requirements  of  this 
rule. 

Despite  the  passage  of  a  great  deal  of  time  and  the  contribution  of  significant 
resources  on  the  part  of  the  world  maritime  community,  the  interim  final  rule  on  vessel 
financial  responsibility  published  by  the  Coast  Guard  on  July  1st  is  little  changed  from 
the  proposed  rule  that  so  concerned  industry  and  this  subcommittee  in  1991.   The 
interim  final  rule  exposes  the  United  States  and  those  that  serve  its  domestic  and 
foreign  trades  to  precisely  the  risks  about  which  INTERTANKO  and  many  others 
warned  this  subcommittee  and  the  Coast  Guard. 

Under  the  interim  final  rule,  the  Coast  Guard  will  accept  any  one  or  combination 
of  the  following  methods  of  establishing  financial  responsibility:   surety  bonds, 
self-insurance,  financial  guaranties,  insurance  and  "other  evidence  of  financial 
responsibility."   Because  the  Coast  Guard  has  decided  to  implement  the  financial 
responsibility  requirements  of  the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  (CERCLA)  along  with  those  ot  OPA,  most  tankers  are 
required  to  provide  financial  responsibility  of  $1,500  per  gross  registered  ton.   Tanker 
owners  and  operators  must  comply  with  the  interim  final  rule  by  December  28th  of  this 
year. 

What  are  the  dangers  that  confront  us?  Perhaps  the  most  immediate  is  that 
OPA,  through  the  interim  final  rule,  may  act  to  deprive  U.S.  trades  of  a  reliable, 
proven,  cost-effective  system  for  handling  pollution  claims.   I  am  of  course  speaking  of 
the  P&l  Club  system. 

P&l  Clubs  are  not  "insurers"  in  the  traditional  sense.   P&l  Clubs  are 
not-for-profit,  mutual  risk  associations  composed  of  shipowners  and  operators. 
Through  mutual  indemnification  and  reinsurance,  the  P&l  Clubs  provide  insurance 
coverage. 

The  record  of  the  international  system  of  P&l  Clubs  in  handling  both  pollution 
and  other  maritime  claims  is  exceptional.  Through  a  complex  and  highly  evolved 
structure  of  risk  apportionment  and  reinsurance  arrangements,  coverage  for  each 
tanker  in  excess  of  $500  million  has  been  secured  at  astonishingly  low  costs  to  vessel 
owners  and  operators.  This  provides  a  level  of  cover  that  exceeds  the  OPA 
requirements  of  $1 ,500  per  gross  registered  ton  by  a  factor  of  five  or  more  for  most 
tankers.   The  Clubs  have  a  perfect  record  in  compensating  pollution  claims  and  have 
never  abandoned  shipowners  or  claimants.  American  importers  and  exporters  benefit 
from  this  cost  effective  system. 

The  P&l  Clubs  have  also  been  the  predominant  provider  of  evidence  of  financial 
responsibility  under  the  provisions  of  the  Federal  Water  Pollution  Control  Act 
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(FWPCA).  Currently,  the  18  members  of  the  International  Group  of  P&l  Clubs  provide 
over  two-thirds  of  the  guaranties  needed  to  obtain  FWPCA  COFRs. 

Almost  from  the  day  of  enactment  of  OPA,  the  P&l  Clubs  have  stated  that  direct 
action,  the  lack  of  policy  defenses,  and  the  potential  scope  of  damages  under  OPA, 
as  well  as  serious  concerns  over  state  laws,  force  them  to  conclude  that  it  would  be 
imprudent  for  Clubs  to  provide  evidence  of  financial  responsibility  under  the  OPA 
system.  The  witnesses  for  the  Clubs  can  and  will  explain  their  position  better  than  we. 
What  prompts  comment  are  assertions  that  the  P&l  Clubs'  position  can  be 
transformed  simply  by  shipowners  directing  the  Clubs  to  do  so. 

While  the  P&l  Clubs  are  composed  of  shipowners  and  are  governed  by  Boards 
of  Directors  of  shipowners,  it  must  be  understood  that  the  substantial  majority  of  Club 
memtjers  are  riot  trading  to  the  United  States.   Furthermore,  the  majority  of  the 
members  are  not  tanker  owners.   Shipowners  who  participate  in  the  global  system  of 
marine  insurance  provided  by  the  Clubs  do  not  want  the  integrity  of  that  system  to  be 
put  at  risk  by  OPA  guaranty  provisions.  The  Coast  Guard  is  simply  wrong  in 
assuming  that  the  Clubs  are  "captives"  of  tanker  owners  who  trade  to  the  United 
States.  The  issue  is  obviously  far  more  complex  and  diffuse  than  the  Coast  Guard 
acknowledges. 

Although  the  Coast  Guard  strongly  suggests  that  the  COFR  problem  can  be 
avoided  by  a  few  words  from  tanker  owners  to  their  Clubs,  the  Coast  Guard  has 
placed  great  faith  in  the  appearance  of  "alternative"  evidence  of  financial  responsibility. 
As  tanker  owners  confronted  with  the  potential  loss  of  their  traditional  sources  of 
guaranties  in  the  U.S.  market,  we  would  certainly  like  to  share  the  Coast  Guard's 
optimism.   Indeed,  several  of  the  entities  identified  by  the  Coast  Guard  as  alternatives 
have  devoted  a  great  deal  of  thought  and  effort  to  finding  viable  ways  of  meeting 
OPA's  requirements.   Many  shipowners  may  have  to  turn  to  these  new  providers  if 
they  are  to  continue  to  trade  to  the  United  States. 

Nothing  I  say  should  in  any  way  be  interpreted  as  criticism  of  these  alternative 
plans.   Rather,  I  am  trying  to  describe  to  you  the  concerns  tanker  owners  have  during 
the  quickly  diminishing  period  between  now  and  December  28,  1994.   One  of  the 
problems  for  a  tanker  owner  contemplating  use  of  these  new  methods  is  that,  from 
information  available  at  this  time,  shipowners  may  have  access  to  considerably  less 
coverage  at  substantially  increased  costs.  These  concerns  are  confirmed  by 
information  in  the  record  of  the  Coast  Guard's  rulemaking.  The  Coast  Guard  itself 
reckons  that  the  costs  of  alternative  forms  of  guaranties  may  be  seven  times  the 
present  level. 

The  Coast  Guard  trivializes  the  impact  of  the  potential  costs  by  stating  they  will 
cause  only  a  minor  rise  in  the  cost  of  gasoline  at  the  pump.  The  point  is  not  what  the 
COFR  program  costs  at  the  pump.  The  point  is  whether  vessel  owners  should  be 
forced  to  incur  significant  increased  costs  that  serve  no  purpose  other  than  to  meet 
the  structural  requirements  of  OPA  and  the  IFR.  These  costs  are  substantial  to  a 
shipowner  and  will  be  taken  into  consideration  when  making  his  trading  decisions. 

The  problem  is  not  confined  to  the  cost  side.  The  record  before  the  Coast 
Guard,  as  well  as  descriptions  of  the  alternative  plans  provided  by  their  promoters, 
indicates  that  alternative  plans  for  certificates  will  provide  financial  responsibility  only 
for  the  statutorily  required  level.   Owners  now  obtain  evidence  of  financial 
responsibility  from  the  P&l  Clubs  as  part  of  their  $500  million  in  pollution  coverage. 
These  owners  may  find  themselves  required  to  have  separate  insurance  for  the  sole 
purpose  of  obtaining  COFRs  in  amounts  up  to  $300  million  for  a  VLCC.   These  COFR 
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requirements  are  quite  independent  of  whatever  insurance  level  the  shipowner  must 
maintain  and  may  well  conflict  with  existing  Club  and  reinsurance  facilities. 

This  scenario  is  aggravated  by  the  untried,  unknown  and  unforeseeable  nature 
of  these  new  purpose-built  entities.   If  claims  are  asserted  against  them,  will  they  have 
the  experience,  resources  and  skills  necessary  to  process  smoothly  the  claims  and  to 
deal  with  the  other  complex  daily  tasks  essential  to  an  adequate  spill  response?   Do 
we  know  whether  these  alternative  providers  will  be  able  to  sustain  multiple  incidents 
in  quick  succession? 

The  current  P&l  Club  system  is  excellent  in  these  aspects  and  has  a 
century-long  track  record.  At  a  time  when  we  are  all  operating  under  a  heightened 
concern  for  rapid  response  to  environmental  mishaps,  are  we  prepared  to  forego  the 
experience,  knowledge,  and  skilled  personnel  provided  by  the  P&l  Clubs? 

The  liability  concerns  highlighted  by  the  P&l  Clubs'  position  on  the  interim  final 
rule  are  but  a  component  of  a  dilemma  facing  all  shipowners  who  trade  to  the  United 
States.  Under  the  IFR,  will  a  shipowner  be  able  to  find  ample  levels  of  protection  at  a 
reasonable  cost  from  providers  whose  operational  histories  instill  confidence? 

On  the  basis  of  information  currently  available,  the  vast  majority  of  independent 
tanker  owners  and  operators  will  be  unable  to  comply  with  the  new  regulations.   Of 
the  methods  for  establishing  evidence  of  financial  responsibility  mentioned  in  the  IFR. 
none  will  be  universally  available  at  reasonable  cost  to  the  tanker  fleet  serving  the 
United  States.   Only  the  most  highly  capitalized  or  domestically  based  owners  can 
meet  the  self-insurance  or  surety  options.   None  of  the  alternative  insurance  providers 
have  been  deemed  "acceptable"  by  the  Coast  Guard. 

Every  tanker  owner,  therefore,  faces  a  severe  dilemma.  As  we  sit  here  today, 
for  the  average  independent  tanker  owner,  there  is  no  known  means  for  complying 
with  the  interim  final  rule.   Each  individual  owner  will  have  to  wrestle  with  this  issue  in 
the  coming  months.   But  every  tanker  owner's  problem  is  a  problem  for  the  United 
States  as  well.  The  IFR  has  subjected  the  flow  of  petroleum  to  requirements  for  which 
there  are  no  present  solutions. 

INTERTANKO  pledges  to  work  with  your  subcommittee,  the  Coast  Guard, 
cargo  owners,  the  P&l  Clubs,  and  the  proposed  alternative  providers  of  financial 
responsibility  to  endeavor  to  comply  with  the  new  regulations.  We  will  examine  every 
methodology  and  proposed  scheme  to  try  to  find  ways  to  maintain  service  and 
protection  at  high  levels.  We  will  continue  to  support  the  Mandatory  Excess  Insurance 
Facility  (MEIF)  put  fonward  by  the  Greek,  Nonwegian  and  Swedish  shipowner 
associations  as  a  method  of  solving  both  the  liability  and  COFR  concerns  raised  by 
OPA. 

INTERTANKO  believes  that  any  solution  should  be  based  on  the  existing  P&l 
Club  system.  As  already  stated,  the  P&l  Clubs  have  been  the  reason  why  the  industry 
has  been  able  to  provide  quick,  dependable  and  substantial  funds  to  pay  oil  spill 
response  costs  and  damages. 

As  a  departing  thought,  we  must  appeal  to  the  members  of  this  subcommittee 
that  they  be  prepared  to  revisit  this  issue  if  no  viable  alternative  emerges.   In  that 
event,  we  must  look  to  you  for  guidance,  assistance  and  leadership. 

Thank  you  for  the  opportunity  to  present  this  testimony.   I  will  be  pleased  to 
answer  any  questions. 
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Mr.  Chairman  and  Members  of  the  Committee: 

My  name  is  Lisa  Speer.  I  am  senior  policy  analyst  with  the 
Natural  Resources  Defense  Council  (NRDC) ,  NRDC  is  a  national 
environmental  organization  has  a  long  history  of  involvement  in 
the  enactment  and  subsequent  implementation  of  the  Oil  Pollution 
Act  of  1990  (OPA) .   My  testimony  today  is  on  behalf  of  NRDC  and 
Ocean  Advocates. 

We  have  done  an  preliminary  review  of  the  Coast  Guard's  interim 
final  rule  implementing  OPA's  financial  responsibility  provisions 
(Section  1016  of  the  Act) ,  and  will  be  reviewing  the  rule  and  the 
Regulatory  Impact  Statement  (which  we  have  not  received  as  of 
this  writing)  in  more  depth  over  the  next  two  months  as  we 
prepare  comments  for  the  September  29th  deadline.'  Based  on  our 
preliminary  review,  we  support  the  Coast  Guard's  overall 
approach. 

The  importance  of  financial  responsibility  rules 

Enacted  in  the  wake  of  the  Exxon  Valdez  disaster,  OPA  contains  a 
broad  range  of  measures  designed  to  improve  the  safety  of  oil 
transportation  in  the  United  States.  At  the  heart  of  OPA  is  the 
principle  that  the  polluter  should  pay  promptly  for  cleanup  and 
damages  caused  by  spills.  This  "polluter  pays"  principle  rests  on 
both  the  statutory  liability  limits  and  the  requirement  that 
owners  and  operators  demonstrate  that  they  have  the  financial 
wherewithal  to  pay  for  a  spill  up  to  those  limits.  By  ensuring 
that  a  potential  spiller  can  pay  for  cleanup  and  damages  up  to 
OPA's  liability  limits,  financial  responsibility  requirements 
provide  strong  financial  incentives  to  prevent  spills  and  help 
discourage  "fly-by-night"  operators.  They  also  ensure  that  the 
spiller,  and  not  the  taxpayer,  pays  the  costs  of  spills. 

Prompt  implementation  of  these  rules  is  important  because  certain 
pre-existing  financial  responsibility  regulations  will  remain  in 
effect  until  the  new  rules  go  into  effect.  Since  existing 
regulations  ensure  financial  responsibility  at  levels  generally 
far  lower  than  those  required  by  OPA,  claimants  could  fail  to 
obtain  OPA  levels  of  compensation  from  a  spiller.  For  example, 
under  the  new  rules,  vessel  owners  will  be  required  to  provide 
evidence  of  financial  responsibility  of  $1200  per  gross  ton, 
depending  on  the  type  of  vessel.  Under  existing  financial 
responsibility  requirements  in  the  Clean  Water  Act,  vessel  owners 
are  required  to  provide  evidence  of  financial  responsibility  of 
only  $150  per  gross  ton.  That  amount  of  financial  responsibility 
could  be  wiped  out  very  quickly  even  in  a  relatively  small  spill. 

The  roughly  750,000  gallon  spill  from  an  oil-laden  barge  off 
Puerto  Rico  earlier  this  year  illustrates  this  point.   The  barge 
operator's  OPA  liability  amounted  to  some  $10  million,  but  under 
the  existing  financial  responsibility  requirements  in  the  Clean 
Water  Act,  its  insurer  had  provided  a  guarantee  of  only  $800,000. 
While  the  insurer  has  agreed  to  pay  the  full  $10  million,  it  was 
not  obligated  to  do  so.  A  less  responsible  insurer  might  not  be 
as  obliging. 

Industry  objections 

The  industry  has  raised  a  number  of  arguments  against  the 
financial  responsibility  rules,  most  of  which  have  little  to  do 
with  the  specifics  of  the  rule.  Instead,  the  industry  has  used 


'  This  testimony  does  not  address  several  new  issues  raised  in 
the  interim  final  rule,  including  new  provisions  on  joint  and 
several  liability  for  co-subscribing  guarantors,  the  "other 
evidence"  provision,  and  other  new  issues  because  we  have  not  had 
the  opportunity  to  review  the  Regulatory  Impact  Analysis 
accompanying  the  rule. 
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the  rulemaking  as  a  forum  to  express  its  opposition  to  certain 
provisions  of  OPA,  most  notably  those  providing  for  "direct 
action"  against  guarantors,  the  absence  of  state  pre-emption,  and 
the  fact  that  OPA's  liability  limits  are  higher  and  more  easily 
broken  for  owners  and  operators  (but  not,  notably,  for 
guarantors)  than  those  under  the  existing  international  regime. 

The  provisions  of  OPA  that  industry  objects  to  were  enacted 
unanimously  by  the  Congress  in  1990  for  good  reason.  For  example, 
all  pre-OPA  pollution  laws  leave  intact  all  state  oil  spill 
liability  and  compensation  laws.  These  laws  allow  a  state  to 
proceed  against  a  spiller  to  recoup  costs  and  damages  incurred  by 
the  state  resulting  from  a  spill. 

With  respect  to  direct  action,  under  which  claimants  may  bring  an 
action  directly  against  a  guarantor  for  costs  and  damages  arising 
under  OPA,  this  feature  of  OPA   is  essential  to  ensure  that  the 
U.S.  taxpayer  does  not  end  up  paying  the  costs  of  oil  spills. 
Financial  responsibility  provided  by  a  guarantor  without  an 
underlying  right  of  direct  action  against  that  guarantor  is  not 
an  enforceable  assurance  of  financial  responsibility.  For  this 
reason,  the  Clean  Water  Act,  the  Trans-Alaska  Pipeline 
Authorization  Act,  the  Outer  Continental  Shelf  Lands  Act  all 
contain  direct  action  provisions  in  some  form  as  do  the  laws  of 
at  least  79  other  countries,  according  to  the  Coast  Guard. 

with  respect  to  the  liability  limits  in  OPA,  there  is  evidence 
that  they  are  too  low,  not  too  high.  In  the  Puerto  Rico  barge 
spill,  for  example,  clean  up  costs  reportedly  topped  $20  million 
—  twice  the  OPA  liability  limit  for  the  vessel^  and  twenty-five 
times  the  COFR  amount  required  under  the  Clean  Water  Act,  in  the 
first  ten  days  of  the  spill.  Clean  up  costs  and  damage  claims 
(not  including  damages  to  natural  resources,  which  have  yet  to  be 
assessed)  now  stand  at  roughly  $100  million.  The  consumer, 
through  the  Oil  Spill  Liability  Trust  Fund,  will  thus  end  up 
paying  the  vast  majority  of  the  cost  of  that  spill. 

Some  have  argued  that  direct  action,  combined  with  no  state-pre- 
emption and  more  breachable  liability  limits,  mean  that 
guarantors  face  unlimited  liability  under  OPA.  This  is  clearly 
and  unequivocally  wrong.  The  statutory  limits  on  liability  under 
OPA  90  are  clear  and  specific,  as  is  the  provision  that  a 
guarantor's  liability  cannot  exceed  these  limits.  This  is  true 
even  if  in  a  particular  case  the  limits  are  not  applicable  to  the 
insured  responsible  party  (because  of  gross  negligence,  for 
example) .  The  Coast  Guard's  final  rule  restates  this  principle. 

Membership  in  PSI  Clubs  as  an  asset 

Some  have  proposed  that  membership  in  a  P&I  Club  should  be 
treated  as  an  asset,  thus  allowing  the  vessel  owner  to  self- 
insure.  This  approach  would  completely  undermine  the  spiller  pays 
principle  because  the  P&I  Clubs  could  invoke  an  unlimited  number 
of  policy  defenses,  such  as  bankruptcy,  that  would  result  in  non- 
payment by  the  Clubs.  Allowing  such  policy  defenses  to  invalidate 
insurance  coverage  would  be  in  clear  contravention  of  the  direct 
action  requirement  of  OPA  90  and  the  principle  of  full 
compensation.  It  was  properly  rejected  by  the  Coast  Guard. 

The  "train  wreck" 

Various  dire  warnings  have  been  sounded  from  various  quarters 
about  the  impact  of  the  Coast  Guard's  rule.  Under  the  "train 
wreck"  scenario,  the  P&I  Clubs  will  continue  to  refuse  to  act  as 
guarantors,  no  other  options  will  be  available  to  vessel  owners, 
vessels  will  stop  delivering  oil  to  the  United  States  and  the 
economy  will  collapse.  This  scenario  is  not  credible  for  the 
following  reasons. 


^  This  assumes  the  barge  owner's  OPA  liability  limit  is  not 
broken . 
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First,  the  P&I  Clubs  are  controlled  by  their  member  shipowners 
and  operators,  who  elect  the  Clubs'  Directors  and  appoint  the 
Club's  managers.  The  notion  that  vessel  owners  and  operators  are 
powerless  to  influence  the  position  of  the  Clubs  is  not  credible. 

Second,  similarly  dire  predictions  were  made  during  the  debate 
over  OPA  that  vessels  would  stop  serving  US  ports  as  a  result  of 
the  greater  oil  pollution  liability  placed  on  them  by  OPA. 
According  to  a  study  by  DOE  cited  by  the  Coast  Guard,  these 
threats  were  largely  empty;  virtually  all  independent  tanker 
companies  remain  in  the  U.S.  tanker  market,  and  the  vast  majority 
of  oil  companies  are  committed  to  maintain  or  expand  their 
fleets. 

Third,  US  trade  accounts  for  approximately  one  third  of  all  world 
seaborne  oil  movements.  The  likelihood  that  major  oil  companies 
and  independent  tanker  owners  would  simply  abandon  the  US  market 
rather  than  order  the  P&I  Clubs  to  revise  their  policy  is 
similarly  not  credible. 

Finally,  as  testimony  of  previous  witnesses  has  indicated, 
alternative  financial  responsibility  sources  are  available.  These 
alternatives  include  commercial  insurance  entities  and  surety 
bond  companies,  as  well  as  the  potential  greater  use  of  self- 
insurance  and  financial  guaranties. 

Conclusion 

The  unfolding  Exxon-Valdez  trial  serves  as  a  grim  reminder  of  the 
enormous  environmental,  economic  and  social  costs  of  oil  spills. 
Effective  financial  responsibility  rules  help  provide  a  powerful 
incentive  to  companies  not  to  spill,  and  ensure  that  the 
wherewithal  to  clean  up  and  restore  damaged  resources  is  paid  for 
by  those  that  profit  from  the  transportation  of  oil. 

The  Coast  Guard's  overall  approach  is  legally  sound,  fiscally 

prudent,  ecologically  appropriate,  and  long  overdue. 

We  strongly  support  the  Coast  Guard's  general  approach  in  the 

final  rule,  and  believe  it  represents  a  major  step  toward 

improving  tanker  safety. 
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125  Broaa  Street 

New  York,  N.Y   10004-2424 

212  574  7000 


JOHNSON 

July  20,  1994 

The  Honorable  W.  J.  (Billy)  Tauzin 

Chairman 

Subcommittee  on  Coest  Guard  and  Navigation 

House  Merchant  Marine  and  Fisheries  Committee 

541  Ford  House  Office  Buildine 

Washington,  D.C.    20515-6230 

Dear  Mr.  Chairman: 

We  have  noted,  with  Interest,  press  reports  on  Hearings  of  the  Subcommittee  on 
Coast  Guard  end  Navigation  scheduled  for  July  21,1 994  relative  to  the  Coast  Guard's 
Interim  Rules  for  Certificates  of  Financial  Responsibility  under  the  Oil  Pollution  Act  of 
1990  ("OPA  '90").  We  write  to  Inform  the  Subcommittee  of  the  status  of  the 
development  of  "First  Line"  as  a  potential  guarantor  of  financial  responsibility  under 
OPA  '90  and  the  Interim  Rules. 

"First  Line"  is  a  joint  project  of  insurance  brokers  Johnson  &  Higgins  and  Nicholson 
Leslie  BankAssure.  Headquartered  in  New  York  City,  Johnson  &  Higgins  is  one  of  the 
world's  largest  international  brokers  end  has  an  extensive  Marine  and  Energy  clientele. 
J&H  has  been  both  directly  and  indirectly  involved  in  the  formation  of  several 
insurance  companies.  Also,  we  are  by  far  the  world's  largest  manager  of  captive 
insurance  companies.  J&H  has  extensive  experience  handling  P&l  and  pollution 
insurance, 

Lloyd's  broker  Nicholson  Leslie  BankAssure  is  a  subsidiary  of  the  Nicholson  Leslie 
GrouD-  BankAssure  specializes  In  handling  insurance  for  major  banks  and  financial 
institutions  financing  shipping  end  airline  companies.  In  recent  years  BankA8S.ure  has 
focused  on  vessel  pollution  and  have  originated  and  developed  specialized  insurance 
products  lor  their  banking  clients.    Tney  are  the  leading  brokers  in  this  field. 

Our  firms  are  currently  in  the  process  of  finalizing  plans  looking  towards  the  raising 
of  capital  and  the  arrangement  of  reinsurance  to  enable  "First  Line"  to  qualify  with  the 
Coast  Guard  as  a  guarantor.  Although  J&H  and  BankAssure  have  been  working  on 
t.ne  "Firs:  Line"  concept  since  the  passage  of  OPA  '90,  this  process  can  be  initiated 
in  earnest  only  after  the  publication  of  the  Interim  Final  Rule  and  the  establishment  of 
an  im3i8rr,entation  schedule  for  Certificates  of  Financial  Responsibility. 


UNISfl'N 


230 


Johnson  &  Higglns 

The  Honorable  Billy  Tauzln 
Chairman 
July  20,  1 994 
Page  2 


Our  efforts  have  Intensified  since  July  1st  and  our  activity  Is  the  product  of  over  two 
years  of  development  and  research.  Commercial  providers  of  financial  guarantees  for 
shipowners  became  necessary  only  after  Congress  enacted  OPA  '90,  which  was 
largely  in  response  to  the  CXXON  VALDEZ  oil  spill,  and  was  the  culmination  of 
previous  unilateral  pollution  legislation  by  the  U.S. 

We  have  endorsed  the  position  taken  by  many  International  shipping  organizations, 
as  well  88  by  many  in  the  United  States,  namely  that  the  international  regime  of  the 
Civil  Liability  end  Fund  Convention,  in  effect  since  1969,  and  currently  In  force  In  57 
countries,  is  best  suited  for  dealing  with  oil  pollution.  Accordingly,  we  have 
eschewed  public  statements  of  support  for  the  COFR  regime  established  by  OPA  '90 
and,  indeed,  have  supported  and  contirvue  to  support  efforts  within  the  shipping 
community  to  achieve  an  international  solution  for  the  United  States. 

The  traditional  providers  of  both  pollution  insurance  and  "Evidence  of  Financial 
Responsibility"  are  the  shipowners'  Protection  &  Indemnity  Associations  or  P&l  Clubs. 
The  Clubs  have  stated  repeatedly  that  they  are  prepared  to  continue  providing 
pollution  insurance  tor  their  members'  ships  while  in  U.S.  waters,  and  "Evidence  of 
Financial  Responsibility",  but  they  cannot  assume,  as  guarantors,  all  the  conditions 
ana  exDosures  contemplated  by  the  Rules  as  finally  adopted. 

Unfortunately,  the  Coast  Guard  has  not  been  able  to  offer  a  compromise  to  the  Clubs 
that  would  allow  them  to  continue  to  provide  Evidence  of  Financial  Responsibility  as 
in  Tne  oast.  Consequently,  shipowners  end  operators  need  a  new  insurance  product 
that  meets  the  requirements  of  OPA  and  the  Interim  Rule  and  that  keeps  shipowners' 
costs  to  a  minimum.  This  is  the  purpose  of  the  "First  Line"  effort.  Johnson  &  Higgins 
and  BaoKAssure  intend  to  continue  efforts  to  bring  the  "First  Line"  concept  to  fruition 
ana  hence  available  to  shipowners  and  operators  under  the  law  as  currently  enacted. 

As  insurance  brokers,  our  mission  is  to  assist  our  clients  in  analyzing  end  assessing 
their  risk  management  needs  and,  where  appropriate,  to  negotiate  sound,  economical 
insurance  solutions  on  their  behalf.  From  time  to  time,  suitable  insurence  products 
are  not  available  to  our  clients  and  in  such  circumstances  we  will  seek  to  arrange  for 
new  insurance  facilities  and  products. 

Relative  to  OPA  '90  issues,  we  believe  it  important  to  present  shipowners  and 
operators  with  a  means  to  comply  with  statutory  and  reguiatory  requirements  through 
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a  financially  sound  enterprise  dedicated  to  the  provision  of  a  reasonably  priced 
Insurance  product  that  will  complement  existing  market  resources.  This,  perhaps,  is 
a  perspective  that  may  be  somewhat  different  from  that  of  the  participants  at  your 
Hearing  or  those  who  have  submitted  comments  to  the  Coast  Guard, 

We  thank  you  for  this  opportunity  to  provide  our  views  to  the  Subcommittee  and  we 
request  that  this  letter  be  incorporated  in  the  record  of  the  Hearing. 


Sincerely, 


Michael  J,  Northmoro 
Vice  President 


/mAI.jj<~~^ 


'=^A 


D.  Darby  Duryea 
Managing  Principal  and 
Senior  Vice  President 


(W 


Graham  D.R.D,  Barnes 
Chairman  -  Nicholson 
Leslie  BankAssure.Ltd 
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JERRY  A.  ASPLAND 

PRESIDENT,  ARCO  MARINE,  INC. 

and 

CHAIRMAN,  API  GENERAL  COMMITTEE  ON  MARINE  TRANSPORTATION 

BEFORE  THE  SUBCOMMITTEE  ON  COAST  GUARD  AND  NAVIGATION, 

HOUSE  COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

ON 

FINANCIAL  RESPONSIBILITY  FOR  WATER  POLLUTION  (VESSELS) 

JULY  21,  1994 


Good  Morning,  Mr.  Chairman  and  Members  of  the  Subcommittee.    My  name  is  Jerry 
Aspland,  I  am  President  of  ARCO  Marine,  Inc.  and  Chairman  of  the  American  Petroleum 
Institute's  (API)  General  Committee  on  Marine  Transportation.    API  represents  over  3(X) 
companies  involved  in  all  aspects  of  the  oil  and  gas  industry,  including  exploration, 
production,  transportation,  refining  and  marketing.   API  member  companies  and  their  marine 
affiliates  transport  large  volumes  of  petroleum  and  petroleum  products  into  and  within  the 
United  States,  as  well  as  own  and  operate  sizable  tanker  and  tank  barge  fleets  under  both 
U.S.  and  foreign  registry.    API  member  companies  also  charter  a  significant  portion  of  the 
world's  independent  tanker  and  tank  barge  tonnage  responsible  for  carrying  the  bulk  of  the 
imported  oil  that  makes  up  approximately  half  of  the  United  States  petroleum  consumption. 
Consequently,  API  is  deeply  concerned  by  the  recently  published  Coast  Guard  Interim  Final 
Rule  (IFR)  entitled  "Financial  Responsibility  for  Water  Pollution  Vessels",  (CGD  91-005), 
59  FR  34210  and  have  two  requests.    First,  we  respectfully  request  the  Committee  to  seek 
monthly  reports  from  the  Coast  Guard  regarding  the  ability  of  the  affected  community  to  file 
approvable  financial  responsibility  applications.    Second,  if  circumstances  do  not  develop  as 
envisioned  by  the  Coast  Guard,  we  request  this  Committee  to  petition  the  Coast  Guard  to 
supplement  the  rulemaking  to  allow  for  more  flexibility  and  compliance  options. 

As  a  representative  of  the  seafaring  segment  of  the  petroleum  industry  that  makes  its 
living  at  sea,  I  am  here  today  on  behalf  of  men  and  women  who  have  a  deep  and  abiding 
respect  for  the  marine  environment.   We  strongly  support  the  goals  of  OPA'90  to  reduce  the 
risks  of  oil  spills  and  to  provide  a  rapid  and  effective  means  of  responding  to  an  oil  spill. 
We  also  recognize  that  a  critical  component  of  this  goal  is  ensuring  that  vessel  owners  and 
operators  have  the  financial  means  available  to  meet  potential  liabilities  which  may  arise  after 
a  spill.    API  continues  to  endorse  the  principles  enunciated  by  the  Coast  Guard  that  the 
polluter  pays  and  that  funds  should  be  available  without  legal  action.    Nonetheless,  the 
subject  of  this  hearing  is  not  an  environmental  issue  it  is  a  technical  insurance  issue. 

We  should  make  clear  also  that  API  regards  the  Coast  Guard  as  a  highly  sophisticated 
and  dedicated  agency.    Our  often  contentious  disagreement  with  the  Coast  Guard  on  the 
Certificate  of  Financial  Responsibility  (COFR)  rulemaking  in  no  way  diminishes  our  respect 
and  regard.    However,  because  API's  principal  commitment  is  to  the  efficient  and 
dependable  supply  of  petroleum  products  to  U.S.  consumers,  we  feel  obligated  to  state  that 
the  Coast  Guard  has  been  exceedingly  narrow  in  its  selection  of  the  commercial  alternatives 
of  financial  responsibility  which  are  available  under  OPA'90,  and  we  believe  that  the  IFR 
has  the  potential  to  disrupt  the  flow  of  oil  to  the  U.S.  industry  and  place  whole  segments  of 
the  United  States  economy  at  risk.    We  also  believe  that  the  Coast  Guard's  rule  would  result 
in  higher  premia  than  current  P&l  insurance  without  commensurate  benefits;  that  OPA'90 
allows  the  Coast  Guard  to  promulgate  regulation  that  would  enable  vessel  owners  to  meet  the 
Act's  financial  responsibility  requirements  utilizing  their  P&I  insurance;  that  independent 
shipping  firms  that  have  high  quality  operations  but  cannot  afford  a  COFR  will  likely  leave 
the  U.S.  trade  or  go  out  of  business;  and,  that  it  is  uncertain  whether  the  specialty  insurance 
groups  envisioned  by  the  Coast  Guard  will  emerge  as  planned. 
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Congress  clearly  demonstrated  its  intention  to  provide  flexibility  and  discretion  to 
responsible  parties  in  evidencing  the  increased  financial  responsibility  called  for  by  OP  A '90. 
The  law  explicitly  provides  that  the  financial  responsibility  requirements  may  be  established 
by  any  one,  or  by  any  combination  of  six  methods  which  the  Secretary  of  Transportation 
determines  to  be  acceptable.   The  Explanatory  Statement  of  the  OPA'90  Conference 
Committee  noted  that  the  Secretary  of  Transportation's  authority  in  this  regard  was  "....to 
foster  a  continuing  market  for  providers  of  financial  responsibility."    Despite  this  guidance, 
the  Coast  Guard's  rule  effectively  prevents  vessel  owners  from  using  the  established  and 
financially  sound  international  Protection  and  Indemnity  (P&I)  Club  system  to  satisfy 
financial  responsibility  requirements  under  OPA'90.   "This  system  provides  for  97  percent  of 
all  certificates  presently  issued  to  tank  vessels  by  the  Coast  Guard. 

The  Coast  Guard's  Interim  Final  Rule. 

Despite  hundreds  of  comments  from  shipping  groups  urging  flexibility,  the  IFR 
essentially  mirrors  the  Coast  Guard's  proposed  rule.   The  only  means  for  demonstrating 
financial  responsibility  are  insurance,  surety  bonds,  guaranties  or  self-insurance.   The  basic 
components  of  each  of  these  are  unchanged.    A  new  "other  evidence"  option  allows  for 
approval  by  the  Coast  Guard  of  a  specialized  letter  of  credit  or  some  other  commercially 
uncommon  form  of  evidence.    In  all  cases,  except  self-insurance,  evidence  providers  will  be 
considered  guarantors. 

Many  oil  companies  and  their  marine  affiliates  may  be  able  to  meet  self-insurance 
requirements  for  their  own  fleets  if  the  Coast  Guard  grants  a  waiver  of  the  working  capital 
requirements.   Some  large  U.S. -based  independent  vessel  owners  also  appear  to  possess 
enough  financial  strength  either  to  self-insure  or  utili2e  a  surety  bond.    As  a  result,  these 
companies,  which  represent  only  about  one-third  of  the  tanker  owners  who  will  require  a 
COFR  may  gain  a  distinct  cost  and  strategic  market  advantage  over  less  highly  capitalized 
though  high-quality  operators.   Without  the  ability  to  use  P&I  insurance,  it  is  unclear  to  API 
how  the  remaining  two-thirds  of  tanker  capacity  will  be  able  to  provide  sufficient  evidence  of 
financial  responsibility   to  enable  them  to  continue  operations  in  U.S.  waters. 

The  Coast  Guard  Regulatory  Impact  Analysis  CRIA). 

In  the  Regulatory  Impact  Analysis  (RIA)  accompanying  the  Coast  Guard's  rule,  the 
agency  distorts  the  influence  API  members  have  with  P&I  Clubs  and  attempts  to 
preemptively  deflect  responsibility  for  the  rule.    For  example,  at  Page  56,  the  Coast  Guard 
states  that  "[a]ny  severe  economic  disruption  that  would  ensue  because  of  a  disruption  in 
vessel  operations  appears  to  be  remote,  and  is  fully  within  the  control  of  the  international 
shipping  community."   The  Coast  Guard  argues  that  because  P&I  Clubs  are  comprised  of 
shipowners  and  operators,  who  elect  the  Club's  directors  and  support  the  Club's  managers, 
that  they,  therefore,  ultimately  control  the  P&I  Clubs  decisions.    In  reality,  the  Coast  Guard 
knows  that  the  international  shipping  industry  is  a  highly  diverse  community  composed  of  not 
only  tanker  owners,  but  also  owners  of  container  ships,  cruise  ships,  car  carriers,  tug  and 
barge  fleets  and  others.    It  is  precisely  the  diversity  of  the  P&I  Clubs'  membership  that 
prohibits  them  from  acting  cohesively  on  problems  as  complex  as  answering  to  pollution 
liability  claims  in  U.S.  courts.   This  is  especially  so  considering  that  only  a  minority  actually 
need  the  coverage  required  by  OPA'90.   The  influence  of  this  minority,  of  which  API 
membership  is  a  part,  is  diminished  further  when  considering  that  participants  in  the  U.S. 
trade  generate  only  15  percent  of  the  P&I  Club  premia,  but  are  responsible  for  60  percent  of 
the  claims. 

API  respectfully  submits  that  it  is  the  Coast  Guard  that  is  in  the  best  position  to 
monitor  the  validity  of  the  assumptions  regarding  the  availability  of  COFR  guarantors.    The 
United  States  government  acting  through  the  Coast  Guard,  not  the  international  shipping 
industry,  has  the  means  and  responsibility  to  ensure  that  the  economy  and  the  members  of 
the  American  society  are  neither  damaged  nor  needlessly  inconvenienced  by  this  rule. 
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Specialty  Insurance. 

The  Coast  Guard  is  relying  on  the  emergence  of  two  new  Bermuda-based  specialty 
insurers  who,  according  to  the  Regulatory  Impact  Analysis,  will  "step  into  the  shoes  of  the 
P&I  Clubs  and  offer  insurance  guaranties  under  the  proposed  COFR  rules." 

Conceptually,  API  does  not  in  any  way  oppose  the  development  of  specialty  insurers, 
yet  we  believe  that  there  is  still  enormous  uncertainty  regarding  their  economic  viability. 
Both  facilities  named  by  the  Coast  Guard  exist  only  in  the  most  incipient  stages  of 
development.    It  is  revealing  that  the  language  used  by  the  Coast  Guard  in  the  IFR  and  RIA 
to  tout  these  companies  is  almost  entirely  in  the  future  tense.    API  is  unaware  that  either  of 
these  companies  has  any  members.   This  may  be  because  they  are  novel  and  untested.    In 
any  case,  it  is  very  uncertain  whether  there  is  sufficient  reinsurance  in  the  world's  markets  to 
accommodate  insurers  who  would  appear  to  be  holding  a  relatively  high  concentration  of 
risk.    Recent  catastrophes  have  sent  Lloyd's  into  a  prolonged  cycle  of  contraction  which  has 
forced  the  insurance  industry  to  begin  searching  unsuccessfully  for  untapped  capacity.    API 
members  question  if  reinsurance  is  available  for  these  specialty  companies.    If  it  is,  why 
haven't  reput^le  reinsurers  come  forward  publicly  to  confirm  such  availability? 

Given  these  unknowns,  it  is  disturbing  that  the  Coast  Guard,  to  date,  has  chosen  not 
to  air  for  public  comment  the  criteria  it  has  established  for  judging  these  specialty  insurers  to 
be  "acceptable."    Assuming  these  criteria  exist,  a  large  disparity  exists  in  the  IFR  by  virtue 
of  the  Coast  Guard's  requirement  that  a  new  specialty  insurer  need  only  provide  up  to  $300 
million  in  coverage  for  the  bulk  of  the  industry  it  insures.    This  is  in  contrast  to  requirements 
that  a  wdl-esteblished  multinational  corporation  which  is  required  to  provide  cumulative 
guaranties  far  in  excess  of  this  amount  for  the  vessels  it  charters. 

An  additional  problem  is  that  specialty  insurance  is  very  costly.    Rating  quotations,  to 
date,  indicate  they  are  six  to  nine  times  more  expensive  than  the  P&I  surcharge  on  vessels 
making  U.S.  voyages.   The  Coast  Guard  RIA  estimates  a  figure  of  $415  million  dollars  in 
premia  per  year.    Assuming  specialty  insurers  emerge  as  planned,  owners  of  largely  smaller 
independent  tanker  fleets,  who  may  have  no  choice  but  to  enroll  in  them,  would  be  placed  at 
a  competitive  cost  disadvantage.    When  considering  that  vessel  owners  will,  out  of  necessity, 
continue  to  carry  P&I  insurance,  there  appears  to  be  a  fundamental  inequity  in  requiring 
smaller  independent  companies  to  pay  hundreds  of  millions  of  dollars  to  entities  which, 
simply  represent  a  means  for  meeting  Coast  Guard  COFR  requirements. 
This  represents  an  extremely  inefficient  use  of  scarce  capital  and  ultimately  an  unnecessary 
charge  to  U.S.  consumers. 

P&I  Insurance. 

Theoretically,  the  polluter  pays  principle,  if  correctly  applied,  provides  some 
incentive  for  vessel  owners  to  incur  costs  to  reduce  the  chance  of  an  oil  spill.   The  Coast 
Guard  has  insisted  that  these  costs  be  "internalized."   Yet,  the  average  sized  vessel  owner 
cannot  internalize  potential  costs  as  high  as  $250  million  let  alone  actually  pay  these  costs 
should  an  oil  pollution  incident  occur.   These  companies  must  externalize  these  potential 
costs  by  Bsing  insunaioe  which  offers  broad-based  low  cost  coverage. 

P&I  Clubs  offer  coverage  far  in  excess  of  OPA'90  limits  and,  in  fact,  are 
contractually  obligated  to  indemnify  the  vessel  owner  if  he  breaks  the  limits  of  liability  up  to 
the  policy  limits  of  $500  million,  or  $700  million  where  excess  coverage  has  been  obtained. 
Under  this  mutualization  and  reinsurance  scheme,  the  major  portion  of  the  oil  spill  liability 
risk  is  spread  internationally  through  premia  or  "calls"  on  all  Club  members.    Another 
portion  is  concentrated  in  the  United  States  through  a  "per  call"  surcharge.    P&I  Clubs  share 
their  risk  with  the  $14  billion  Lloyd's  market. 

Over  the  past  ten  years,  P&I  Clubs  have  had  an  impeccable  record  of  paying  for  oil 
spiM  response  and  clean-up  costs.    While  the  Clubs  have  indicated  that  they  are  not  interested 
in  insuring  the  additional  risks  associated  with  being  guarantors  under  OPA'90,  API,  from 
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the  beginning  has  maintained  that  Congress  gave  the  Coast  Guard  significant  discretion  to 
write  a  COFR  rule  which  would  allow  vessel  owners  to  utilize  their  P&I  coverage.    The 
dilemma  created  by  the  interim  final  rule  could  be  avoided  if  P&I  Club  entry  were 
considered  in  determining  a  vessel  owner's  status  as  a  self-insurer. 

It  has  been  a  primary  mission  of  API's  General  Committee  on  Marine  Transportation 
to  identify  and  develop  solutions  that  would  allow  the  majority  of  the  shipjMng  community  to 
comply  with  the  Coast  Guard's  rule.  API  has  endorsed  and  submitted  to  the  docket  options 
such  as  utilizing  P&I  Club  coverage  as  an  asset  for  self-Insurance  purposes  and  the 
assignment  of  right-of-claim.  Because  P&I  insurance  is  the  now  most  efficient,  broad-based 
method  for  proving  compliance  with  financial  responsibility  requirements,  API  is  committed 
to  continue  to  work  with  the  Coast  Guard  and  the  P&I  Clubs  to  find  a  methodology  which 
will  be  amenable  to  both  groups,  and  allow  the  industry  to  use  this  insurance. 

Impacts  of  the  IFR. 

Absent  being  able  to  use  P&I  insurance,  API  currently  sees  no  other  workable 
insurance  vehicle  in  the  marketplace  that  will  allow  all  vessel  owners  to  compete  on  a  level 
playing  field.    As  stated  earlier,  it  is  unclear  how  the  bulk  of  the  international  shipping 
industry,  which  is  composed  of  smaller,  independent  tanker  owners,  will  meet  the 
requirements  of  the  rule.    As  an  organization  whose  member  companies  charter  a  significant 
percentage  of  such  tonnage,  we  are  very  concerned. 

There  may  be  a  restructuring  of  the  shipping  industry  as  companies  vie  for  means  to 
meet  the  requirements.    Companies  with  a  competitive  advantage  may  take  over  or  replace 
disadvantaged  companies.    Firms  which  run  high  quality  operations  but  which  c^not  afford 
a  COFR  may  leave  the  United  States  trade  or  go  out  of  business. 

Many  independent  refiners  who  do  not  operate  vessels,  may  be  forced  to  issue  a 
separate  guaranty  for  each  vessel  placed  under  charter  implying  a  required  guaranty  capacity 
of  up  to  several  hundred  million  dollars  per  company  -  an  impossible  situation. 

In  addition,  a  significant  amount  of  oil,  which  is  shipped  to  the  United  States,  is 
traded  while  it  is  being  transported  on  the  open  water.   It  is  unclear  how  these  trades  will  be 
impacted. 

Conclusion. 

The  Coast  Guard's  implementation  of  the  financial  responsibility  requirements  of 
OPA'90  is  poised  to  run  afoul  of  commercial  reality.   The  primary  forms  of  financial 
responsibility  allowed  in  the  regulation  are  available  only  to  a  narrow  segment  of  the 
industry.   The  only  option  left  to  the  remainder  of  the  industry  are  two  Bermuda-based 
companies  whose  viability  is  not  yet  established.    We  cannot  contemplate  that  Congress  or 
the  Federal  Government  would  disrupt  maritime  commerce  or  cause  other  injury  to  the  U.S. 
economy  just  to  test  the  validity  of  the  Coast  Guard's  assumption  regarding  their  rule. 

As  citizens,  we  question  the  cost  and  benefits  of  the  rule.    With  the  P&I  system 
providing  $500  million  in  coverage  coupled  with  their  impeccable  history  of  backing  their 
insureds,  this  rule  adds  no  value  in  term  of  insurance  protection;  it  merely  assures  that  some 
entity  will  be  available  to  be  sued  by  claimants.   And,  for  this  the  American  consumer  will 
be  asked  to  pay  $415  million  in  additional  insurance  costs. 

If  the  specialty  insurance  facilities  do  not  emerge  as  anticipated  by  the  Coast  Guard, 
action  must  be  taken  to  ensure  that  petroleum  supplies  are  not  interrupted.  The  variables 
which  could  lead  to  a  potential  disruption  in  oil  supply,  could  materialize  much  more  rapidly 
than  the  six-month  compliance  deadline  contained  in  the  IFR.  Spot  charters  are  fixed  about 
10  weeks  in  advance  of  a  vessel's  arrival  in  the  U.S.  and  time  charters  take  as  long  as  four 
months  to  arrange.  API  urges  this  Committee  and  the  U.S.  Coast  Guard  to  closely  monitor 
the  progress  of  industry  toward  compliance  with  this  rule  as  quick,  decisive  action  may  be 
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needed  to  forestall  the  kinds  of  negative  economic  consequences  foreseen  for  the  Coast 
Guard  in  its  RIA.    Again,  we  hope  the  Chairman  will  monitor  this  situation  very  closely. 
We  would  like  to  be  able  to  call  on  the  Chairman,  members  of  his  staff  and  the  influence  of 
this  Committee  to  make  sure  this  situation  is  maintained  under  control. 

API  is  ready  and  willing  to  cooperate  and  lend  its  resources  and  expertise  toward 
reaching  a  prompt  and  effective  solution  to  the  financial  concerns  surrounding  the  costs  of 
mitigating  an  oil  spill.   We  are  developing  comments  on  the  IFR  which  will  hopefully 
present  die  Coast  Guard  with  more  options  in  developing  its  regulation.    We  will  submit 
copies  ©f  our  comments  to  you,  Mr.  Chairman,  when  they  become  available. 

Thank  you  for  the  opportunity  to  testify  today.   I  am  prepared  to  answer  any 
questions  you  may  have. 
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AMERICAN  INSTITUTE  OF  MERCHANT  SHIPPING 


Industry  Advocate  for  25  Years 


August  2,  1994 


The  Honorable  W.J.  (Billy)  Tauzin 

Chairman 

Coast  Guard  and  Navigation  Subcommittee 

House  Merchant  Marine  and  Fisheries  Committee 

541  Ford  House  Office  Building 

Washington,  D.C.    20515 

Dear  Mr.  Chairman: 

The  American  Institute  of  Merchant  Shipping  (AIMS)  is  a  national  trade  association 
representing  23  U.S.-flag  carriers  which  own  or  operate  approximately  eleven  million 
deadweight  tons  of  tankers,  dry  bulk  carriers,  containerships,  and  other  oceangoing  vessels 
engaged  in  the  domestic  and  international  trades  of  the  United  States.  AIMS  represents  a 
majority  of  U.S.-flag  tanker  and  liner  tonnage. 

Our  organization  did  not  appear  as  a  witness  at  the  July  21,  1994  Subcommittee  hearing 
on  the  Certificates  of  Financial  Responsibility  (COFR)  issue.  We  would,  however,  request 
that  this  letter  be  made  part  of  the  July  21  hearing  record.  Since  the  closing  date  for 
comments  on  the  Interim  Final  Rule  (IFR)  is  September  29,  1994,  these  comments  are 
preliminary  in  nature. 

This  controversy  has  been  on-going  since  the  Coast  Guard  published  its  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the  September  26,  1991  Federal  Register  (56  FR  49006). 
AIMS  submitted  testimony  for  the  record  of  the  November  6,  1991  Coast  Guard 
Subcommittee  hearing  and  extensive  comments  to  the  NPRM  docket  on  January  17,  1992, 
in  which  wc  argued,  basically,  that  the  Coast  Guard  had  sufficient  flexibility  under  the 
Statute  (OPA  90)  to  resolve  the  COFR  problem  administratively  in  the  regulatory  process 
and  to  consider  membership  in  the  P&I  Clubs  as  evidence  of  financial  responsibility  so 
that  COFRs  could  be  issued  and  avoid  the  "guarantor"  and  "direct  action"  against  the  P&I 
Clubs  pitfall.  The  Coast  Guard  published  a  Preliminary  Regulatory  Impact  Analysis 
(PRIA)  in  the  July  12,  1993  Federal  Register  (58  FR  38993),  which  was  nothing  more  than 
a  restatement  of  the  arguments  raised  in  the  NPRM.  The  PRIA  properly  should  have 
been  prepared  prior  to  the  publication  of  the  NPRM.  On  July  1,  1994  the  Coast  Guard 
announced  the  availability  of  the  final  Regulatory  Impact  Analysis  (RIA)  which  was 
dated  "June  1994."    The  RIA  is  substantially  similar  to  the  PRIA. 

After  an  approximate  four  year  period  in  which  the  Coast  Guard  received  an 
overwhelming  number  of  statements  for  the  docket  in  opposition  to  the  NPRM,  the  Coast 
Guard   finally   published   in  the  July    1,   1994  Federal   Register  (59  FR   34210)  its  Interim 
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Final  Rule  (IFR)  which  was  basically  the  original  unacceptable  NPRM,  with  a  schedule  of 
compliance. 

Since  1991  the  Coast  Guard  in  its  NPRM  and  IFR  has  persistently  refused  to  exercise  its 
flexibility  under  the  statute  to  make  full  use  of  the  provisions  in  Section  1016(e)  of  the 
Act  whereby  the  Coast  Guard  is  empowered  to  accept  "evidence  of  insurance,  surety  bond, 
guarantee,  letter  of  credit,  qualifications  as  a  self-insurer  or  other  evidence  of  financial 
responsibility"  so  as  to  permit  the  P&I  Clubs  to  stand  behind  the  necessary  COFR.  Instead 
the  Coast  Guard  has  persisted  in  placing  total  reliance  on  new  untried  and  untested 
commercial  insurance  facilities  such  as  Shoreline  and  Firstline  to  justify  their  approach  to 
their  COFR  predicament. 

The  vast  majority  of  shipowners  will  have  to  rely  on  insurance  to  demonstrate  financial 
responsibility.  Unfortunately,  under  the  Coast  Guard's  IFR  the  only  acceptable  insurance 
appears  to  be  these  new  entities  of  unknown  characteristics,  unknown  security  and 
unknown  capabilities,  all  at  substantially  increased  costs.  The  Coast  Guard's  course  of 
action  provides  no  advantage  over  the  existing  system  which  has  performed  so  well  for  so 
many  years.  Indeed,  the  Coast  Guard  can  produce  no  evidence  to  date  that  these  new 
entities  will  work. 

Since  the  Coast  Guard  is  attempting  to  force  a  new  uncertain  market  into  existence 
through  its  restrictive  rulemakings,  the  Coast  Guard  has  the  responsibility  to  oversee  the 
ability  or  inability  of  the  shipowning  community  to  comply  with  its  rule  at  reasonable 
costs  and  the  subsequent  impact  on  U.S.  trade  if  they  can't.  The  burden  is  on  the  Coast 
Guard. 

Even  if  the  new  facilities  do  emerge,  when  considering  the  broad  range  of  vessels  in  the 
U.S.-flag  fleet  and  foreign-flag  vessels  serving  the  U.S.  petroleum  trades,  the  IFR  has 
established  an  uneven  playing  field  because  some  companies  will  be  exposed  to  additional 
costs  of  obtaining  this  new  COFR  insurance  that  others  will  not  have  to  bear.  Some 
companies  will  be  able  to  comply  and  others  will  not.  But  even  those  few  who  can 
comply  will  be  exposed  to  additional  costs  to  do  so.  Most  companies  will  not  be  able  to 
comply  without  a  viable  insurance  facility  emerging  to  take  care  of  them.  In  place  of  the 
P&l  Club  system  which  has  been  reliable  and  equitable  over  the  years,  the  Coast  Guard  in 
its  intransigence  is  forcing  on  the  carriers  an  unfair  system  of  unequal  costs.  A  few  of 
our  members  will  be  able  to  self-insure  and  comply,  but  most  of  our  members  lack  the 
financial  wherewithal  to  comply. 

In  this  same  vein  it  must  be  recognized  that  an  organization  such  as  AIMS  represents  a 
variety  of  interests,  not  just  tankers,  and  the  IFR  will  affect  them  all  in  different  ways. 
The  AIMS  membership  consists  of  members  that  operate  tankers  (proprietary  and 
independent),  barges,  container  vessels,  and  so-called  fast  scalift  and  prepositioned 
RO/RO  vessels  on  charter  to  the  Military  Scalift  Command  (MSC).  Obviously  a  mix  of 
vessels  as  diverse  as  that  of  the  AIMS  membership  will  all  be  impacted  in  different  ways 
by  this  uneven  IFR.  The  Coast  Guard's  schedule  of  compliance  in  the  IFR  clearly 
illustrates  the  uneven  effect  of  this  rule  on  the  different  types  of  vessels  and  operators 
within  our  membership. 

By  its  own  admission  the  Coast  Guard  has  made  no  effort  over  the  past  four  years  to 
analyze  the  financial  impact  on  the  U.S.  economy  in  the  event  of  total  or  near  total 
disruption  of  the  U.S.  petroleum  delivery  system.  Instead  they  take  refuge  in  such  things 
as  the  absurdly  low  figure  of  $415  million  quoted  by  the  Coast  Guard  as  the  additional 
insurance  costs  to  be  borne  by  the  industry  and  the  excessive  trust  they  have  placed  in 
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untested  commercial  solutions  which  will  substantially  raise  costs  to  the  vessel  operators 
and  thus  to  the  United  States. 

We  agree  with  the  American  Petroleum  Institute  (API)  that  your  Subcommittee  should 
have  a  monthly  accounting  from  the  Coast  Guard  as  to  the  possibilities  of  necessary 
insurance  being  reasonably  available  at  realistic  costs.  We  also  believe  that  the 
Subcommittee  should  receive  assurances  by  September  from  the  Coast  Guard  backed  by 
evidence  or  actual  successful  COFR  applications  that  the  shipping  community  is  able  to 
meet  the  strict  requirements  of  the  rule.  Otherwise,  the  Coast  Guard  should  modify  or 
terminate  its  IFR. 

Sincerely, 


Ernest  J.  Corra 
President 
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International 
^oiML^  Chamber  of 

Shipping 

Canhosian  Comt 
12  Carthusian  Stnxst 
Loadoii  ECIM  6EB 
Telephone:  +  44  71  417  S844 
Fax: +  44  71  417  8877 

ICS/UnO  29  July  1994 


Hon.  William  Tauzin 

Chairman 

Sub-Committee  on  Coast  Guard  and  Navigation 

U.S.  House  of  Representatives 

Room  1334,  Longworth  House  Office  Building 

WASHINGTON,  DC  20515-6230 

BY  TELEFAX:  010  1  202  225  0563 


Dear  Congressman, 

HOUSE  OF  REPRESENTATIVES  COAST  CrUARD  SUB-COMMITTEE!  HEARING 
ON  THE  INTERIM  FINAL  RULE  ON  CERTIFICATES  OF  FINANCIAL 
RESPONSIBILITY  2 1ST  .HJLY  1994 

Having  attended  the  hearing  of  your  Sub-Committee  on  21st  July,  1994  on  the  Interim 
Final  Rule  (IFR)  relating  to  Certificates  of  Financial  Responsibility  (COFR)  I  thought  it 
might  be  helpful  for  the  record  to  summarise  briefly  the  views  of  the  International  Chamba 
of  Shipping  (ICS)  on  the  IFR. 

As  the  principal  international  trade  association  for  the  shipping  industry  world-wide,  ICS 
represents  national  associations  of  shipowners  togetlier  comprising  more  than  half  the 
world's  merchant  tonnage  (see  membership  list  attached).  In  the  context  of  the  CFR  it  is 
therefore  important  to  note  that  ICS  reflects  the  interests  of  the  owners  and  operators  of  all 
types  of  vessels,  not  only  tankers. 

Generally  ICS  shares  the  misgivings  which  you  expressed  about  the  EFR  at  the  hearing.  It 
is  a  matter  of  regret  to  ICS,  as  to  other  industry  spokesmen,  that  the  IFR  has  not  attempted 
to  solve  any  of  the  serious  problems  which  the  Notice  of  Proposed  Rulemaking  posed.  In 
particular,  the  IFR  docs  not  make  it  possible  for  shipowners  to  use  the  overwhelmingly 
obvious,  and  hitherio  unproblematic,  method  of  providing  evidence  of  fma/icial 
responsibility;  P&l  Club  cover. 

We  find  it  difficult  to  explam  the  Coast  Guard's  refusal  to  look  for  a  solution  which  would 
enable  the  P&l  Clubs  to  continue  to  act  as  oil  pollution  liability  insurers  in  the  United 
States.  Perhaps  the  Coast  Guard  believed  that  once  the  IFR  was  issued  shipowners  trading 
to  the  United  States  would  mstruct  their  P&l  Clubs  to  revene  their  decision  not  to  act  as 
guarantors  under  OPA.  If  so,  that  was  a  dangerously  false  assumption,  and  owners  stand 
squarely  behind  their  Clubs  in  believing  that  the  risks  associated  with  acting  as  guarantors 
are  too  grave  to  be  accepted. 

The  Coast  Guard  appears  to  be  content  to  rely  on  the  alternative  methods  of  evidencing 
financial  responsibility  available  under  the  IFR  and  the  prospect  of  new  insurance  schemes 


feKIIultonal  nurobd  of  Shippnt:  Ijurted  RfcWprcd  lo  baglmnd  Wo.  2f^2flP'7 
Hegilctal  Office  CuOtuciaa  Coin.  13  Cwlbvain  Saca,  Ijuodo*  ECIM  OHB 
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emerging  to  meet  IFR  requirements.  There  is  little  dispute  that  the  only  specific  alternative 
methods,  surely  Iwnds  and  self-insurance,  arc  relevant  for  only  a  small  minority  of  owners: 
the  American  Petroleum  Institute  suggests  one-third  (a  figure  which  ICS  believes  may  be 
rather  high)  of  the  operators  currently  trading  to  the  United  Slates,  leaving  well  over  half  to 
seek  other  alternatives. 

So  far  only  two  new  insurance  schemes  have  emerged.  Shoreline  and  Firstline.  Both 
schemes  remain  shrouded  in  myslery  and  neither  of  them  is  apparently  able  to  demonstrate 
firm  reinsurance  arrangements  despite  having  had  more  than  two  years  to  prepare.  ICS 
does  not  dismiss  the  possibility  that  such  new  schemes  could  develop,  nor  does  it  oppose 
the  concept  of  alternatives  (o  P&I  Club  cover  for  US  oil  [>ollution  liability.   It  has, 
however,  very  grave  misgivings  about  the  ability  of  any  such  scheme,  still  in  embryonic 
stage  in  late  July  1994,  to  be  sufficiently  far  advanced  to  offer  a  reliable  service,  fully 
established  and  approved  by  the  Coast  Guard,  by  the  initial  COFR  deadline  of  28 
December  1994. 

Quite  apart  from  the  question  of  whether  shipowners  will  be  able  to  obtain  COFRs  without 
relying  on  P&I  Club  cover,  ICS  questions  how  it  can  be  in  the  interest  of  the  United  States 
to  enact  legislation  and  regulations  which  effectively  exclude  P&I  Clubs  from  providing 
cover  in  US  trades.  P&I  Club  cover  ha-s  provided  a  consistent,  economical  and  highly 
effective  system  for  compensation  which  has  benefited  shipowners  and  claimants  alike.  ICS 
is  aware  of  no  incidents  in  P&I  history  where  the  cover  provided  and  the  services  rendered 
by  P&I  Clubs  have  failed  the  shipowner  or  the  claimants  in  question.  By  issuing  the  IFR, 
the  United  States  wDl  in  effect,  have  chosen  to  replace  a  reliable  system  with  an  impeccable 
record  world-wide  with  an  unknown  and  unpiroven  system,  and  this  without  having 
achieved  real  benefits  for  claimants  and  possibly  imposing  unnecessary,  extra  costs  on  US 
consumers. 

In  sum,  ICS  finds  it  very  difficult  to  believe  that  the  United  States  would  contemplate  the 
possibility  of  a  significant  disruption  of  maritime  transport  to  and  from  the  United  States  as 
well  as  relying  in  future  on  shipping  services  which  do  not  have  the  protection  of  the 
established  P&I  system. 

We  smcerely  hope  that  the  United  States  authorities  will  address  the  issues  again  and  find 
practical  solutions. 

It  must  be  recalled  that  Certificates  of  Financial  Responsibility  are  only  part  of  the 
problem.  The  broader  problem  posed  by  OPA  is  that  of  uninsurable,  unlimited  liability 
which  tlie  Mandatory  Excess  Insurance  Facility  proposal  by  Norway,  Greece  and  Sweden 
has  been  created  to  address. 

Yours  sincerely 


^' 


J.C.S.  Horrocks 
Secretary  General 
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Members  of  the  International  Chamber  of  Shipping 


Full  Members 

AUSTSAUA  Austnlian  Nuloiul  MartdiiK 

AMOdation 

Level  I,  40  Beach  Sucet,  Pon  Mebwrne  3207 

Tel:  ■"  613  6460755     Fii*  613  646  2256 

■EIAIUM  Union  del  Amialeura  Beigcj 
Ulnwudnnikt  9.  8-2000  Amwsp 
Td:  »  32  S2  i2  72  J2 
Pm  *  52  J2  25  28  36 

CANAAA  Canadian  Shlpownen  Aaiaaalion 

Suke  705,  350  Spwks  Scieet.  Otuwa.  Onoilo. 

K1R7S8 

Teb  ♦  1  613  232  3539 

fax*  1613  232  6211 

cmOMBIA  Floa  Mercame  Crancolorabiaaa 
Catrera  15.  No  27-75.  AA  4482.  Bogoii  DE 
Td:  ♦  57  12  86  2035 
Fax:  ♦  57  12  86  9028 

OROATIA  Mare  Nosirum.  Cnaiian  Shjpownrra' 

AfiBOciauon 

Aveniia  Vvjkorvar  72,  41  000  ZaRieb 

Tel:  *  38  41  61  0718 

Fax-  *  38  41  614942 

CYPKUS  Cypnis  Shipping  Council 
PO  Box  6607.  Umassol 
Tel:  ■•  357  5  360  717 
Tix  »  357  5  558  642 

DENMAKK  DaniiBiiLS  Rcdenforening 
33  Amaliegadc,  1256  Copenhagen  K 
Tel:  *  45  33  11  4088 
Fai:  ♦  45  33  II  6210 

FINLAND  Hnnish  ShipoTvTicfS'  Associalion 
PO  Box  155,  Saumalcam  4.  00160  HeUinki  16 
Tel:  »  35»0  17  0401 
fax  -35  80  66  9251 

Aland^  Ucc^tftJienln^ 
Alands^-ajten  31.  ?F-2iI00  Martclunin 
Tel:  »  35  82  81  3430 
Fax:  ••  35  82  82  2520 

FRAN<:E  Con-ut*  Cemral  dcs  Aniulcup-  de 

hranci- 

47  Rue  Uc  Monceau  "5008  Pant 

Tel:  ••  331  45  62  03  06 

Fax:  ♦  HI  45  62  02  OS 

GEKMANV  Vejtaiid  Dcuischci  Rccder 
EspUn.ide  6,  Posif;ich  105580.  2000  Hnmhurg  56 
Tel   •  19  ■10  35  0970 
Pxx   ■>  49  40  35  09:211 

CREETX  Union  o(  Greek  Shipo^vncra 

85  AlcU  Miaouli,  Piraeu:; 

TeL  ♦301  429  1159      Kai:  ••  301  429  1166 

Hellenic  Oiamher  of  Shippmp 

85  Akn  Miaouli,  Piraeus 

Tel   •  301  411  8811      Fax   ♦  301  \:N  07S] 

ICELAND  IcekincjK'  Sliiptm  iict.>  As-,ixt>llnn 

PO  H<i»  814.  121  Ro-kiavik 

TlI   ♦  3541  6K4I00      Fax   ♦  35<1  6S»075 


INDIA  Indian  National  Shipownen'  Aaaodation 
^4alcer  Tower.  2nd  Floor.  Cuffe  Pande,  Bonbay 
400  005 
Td:  «  91  22  2189372      Kai:  *  91  22  2182104 

BELAND  Irish  Chandxr  of  Shipping 

Uo  Brian  Ken  Slu(>ping.  5  ClanwUliam  Square 

Grand  Canal  Quay.  DuUIn  2 

Tel;  ♦  353  I  618  211      Fax:  1- 353  I  618  270 

ISBAEL  Israel  Shipo«,-nen'  Associallon 

POB  33220,  31331  Haifa 

Tet  ♦  9724  677382      Fax:  ♦  7714  677383 

HALY  Confeden2k>ne  inliana  Aimatori 

(OONFrrARMA) 

Via  del  SahirU  7,  00187  Rome 

Tel:  *  396  699  1261     Fax:  ♦  396  678  9473 

Socicta  Finanziaria  Mariuima  CFINMARE) 

7  Piazsi  Danic,  16121  Genoa 

Tel:  ♦  3910  53  651      Fax  ♦  3910  53  65273 

JAFAN  Japanese  Shipoti-ners'  Aasociauun 
Kaiun  Bldg.  No  6-4.  2-Chome,  Hlcakawa-cho, 
Chlyoda-ku,  Tokyo 
Td:  ♦813  3262  7171      fax:  ♦  813  3262  4760 

KUWAIT  KiTMii  Oil  Tanker  Co 

PO  Box  810.  Safat 

Tel:  ♦  965  245  5455     Fax:  ♦  965  244  5693 

LIBERIA  Liberian  Shipoi\-ncrs'  Council 

Km  2656,  The  Graybar  Building,  420  Lcxinxlon 

Avenue.  New  York  101"0 

Tel:  ♦  1  212  867  8145      Fat  ♦  1  212  949  2437 

LUXEMBURG  Unk>n  dec  Armaleurt 

Uixcmlmuitietiis/Luxcmbourg  Shipownen' 

A&3odaiion  Rue  dei>  Capuctni;  10.  L-1313 

Uixemhoitrg 

Tel:  ♦  352  466  490      Fax  ■•  352  455  489 

MEXICO  Tran.tponacion  Maritima  Mcxicana 

CaUe  de  la  Cuspide  4755.  CP  14010. 

Ocil  Paniiie.s  dd  Pcdregal.  Deleg.  Tlalpan, 

DP  Mexii-o 

Td:  ♦  525  606  0444      Fax:*  525  606  3211 

NETHERLANDS  Royal  Associalon  ul 

\cdierbmL^  ,shi|xn\n<.(s.  I'oslbal  244i  HKK)  UC 

R<Klei'djni 

Td;  ♦  31  10  4H  60  01      rax:  ♦  31  10  233  00  81 

NUV  7EALAND  .Ven-  Zeakmd  Shipping 

Fcdcrauon 

I'O  Box  10739,  132  The  Teiraoe.  Wellinxton 

Tel    '  644  499  6222      l-ax    ♦  644  499  6225 

NORWAY  NoiKei.  Kedrnfciitiund 
Rldhusgaien  25,  PO  Box  1452  Vika,  Oslo  I 
Tel:  ♦  47  22  41  60  80       Fax:  ♦  47  22  41  50  21 

PAKISTAN  Pakistan  Naiional  ShippiiiK 

Cx>rpor3lic>o 

PNSC  RnilOing.  Moulvl  Tamiauddin  Khan  Road. 

Karachi 

Td:  ■>  9221  55  1447      I  ax:  ♦  9221  341  2363 

SPAIN  AsociatiOn  de  Navieros  Esp^nr>li'-^ 
Santi  Minj  MaKdalcna  20  -  la  C.  28016  Mailn.l 
Td   ♦  .?11  315  'AJOl       laj.   ♦  341  345  9209 


SWEDEN  Svetlges  Redardbicning 

PO  Box  53046,  S-400  14  Goihenbuis 

Td  ♦  46  31  17  1830     Fax:  •- 46  31  13  0126 

SWrrZERLAND  Aajociadoii  dca  Ajnuccurs 

Suiues 

Case  Poccale  14.  01-1002,  Lausanne 

Td:-t  41  213182  201      Fax:  ♦  41  21  31  82  279 

TURKEY  Chamber  ai  Shipping 
MeclisI  Mebi'san  CaddeiQ  Nn.  22.  801S4 
Salipaaari,  Ikianbul 
Td:  •>  902  122  93  79  55 
Fax  ♦902  122  93  79  35 

DNTTEO  nNCDOM  The  Chamber  d  Shippiiix 

2/5  .Minories,  Londim  EC3N  IBJ 

Tel:  ♦  44  71  702  1100      Fax;  ♦  44  71  6268135 

UNTIED  STATES  OF  AMERICA  Antericsn 

Insunite  of  Merchant  Shipping 

1000  I6ih  Sowt  NW.  SuUe  511.  Wa*ir>gton  DC 

20036-5705 

Td.  <  1  202  775  4399      Pax:  ♦  1  202  659  5795 

VENEZUELA  Cinuni  Venezolaiu  de  Aniudurex 
Edificio  Malak  -  Plso  9,  Pent  House,  Bvd  Sabana 
(Ir.intle,  Final  Avda  k»  lahilkK  (Frente  a  Savoy), 
Caracas  1050 
Td  ♦  582  72  24  44      Pax:  ♦  582  72  10  88 


Associate  Members 

Abu  Ohabi  Kalional  Tankct  Oanpany 

(ADN.^TCO) 

PO  B.xv  297^.  Abu  Dhalu,  LAE 

Tel   ♦  971  2  351  800      Fax:  ♦  971  2  322  940 

Aiivirili:in  Ov.iniIXT  t>f  Shipping 

PO  Box  QCtI.  Queen  Viaona  Building,  Sydney. 

N.<N\  2000.  Aiisu-Jlia 

Tel   •  61  2  261  3139      l-ax:  ♦  61  2  261  3337 

Cuinuni  Maritinu  de  P;uunl:l 

EiUfKio  Tcnipki  Maiunim.  Apanado  5036. 

CrKtohul.  Republic  dc  Piinama 

Ti-I   ♦  507  45  2R7<      Hiix    <  507  41  1004 

Internarioreil  Council  of  Cruise  Lines 

lil  1  Oxineiiinji  AveniK-.  NW.  .Suirc  800, 

Vashingion  I7C  20(136.  USA 

Td   ♦!  202  296  B463      Kax    ♦!  202  296  1676 

Jordan  Natrotul  Shipping  Lines  Company 

Limited 

PO  B«N  5406.  Amman,  Joidan 

Tel   ♦  962  666214      Fax:  •  962  605H9 

Nilion  Kaiun  Limited 
KlKlin  1801  M'orld  lnlcrn:ilional  House. 
20  PeikJer  Slrrei.  Cenrr.il,  I  lonK  Kanp 
Tel:  ♦  852  523  8938      F.nx:  ♦  H52  KIO  9207 
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^nkrnattnnal  Sureties,  |Itb. 

837   GRAVfER    STREET 

SUITE    1415 

NEW    ORLEANS.    LOUISIANA   7O1I2-I570 

15041    581-6404 

FAX:   15041   581-1876 


%        - 

^  ^a 
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July    27,    1994 


Ms.  Elizabeth  Megginson 

%  Honorable  William  Tauzan,  Congressman 

2330  Rayburn  Bldg. 

Washington,  DC  20515 


OPA  '90 

Certificates  of 
Financial  Responsibility 
Surety  Bond  Guarantees 


Dear  Ms.  Megginson: 


It  has  been  suggested  that  I  direct  this  letter  to  your 
attention  in  respect  of  the  on-going  discussions  being  held  on 
Certificates  of  Financial  Responsibility  pursuant  to  the  Oil 
Pollution  Act  of  1990. 

I  have  been  following  with  great  interest  the  discussions 
being  held  amongst  the  USCG,  Shipowners  and  Congress  as  to  the 
availability  of  commercial  solutions  to  the  providing  of  COFRs  as 
required  by  OPA  '90.  In  light  of  these  discussions,  I  would  like  to 
make  an  observation  which  no  one  has  apparently  seized  upon  as  a 
vehicle  to  solving  the  impasse  to  the  COFR  problem. 

When  Congress  passed  OPA  '90,  it  reaffirmed  that  there  were 
four  means  of  a  Shipowner  meeting  the  financial  means  test: 
1)  Certificate  of  Insurance,  2)  a  Surety  Bond,  3)  Self-Insurance 
Fund,  &  4)  Whatever  else  the  USCG  felt  appropriate.  It  is  evident 
that  under  #1  the  P&I  Clubs  will  no  longer  issue  their 
Certificates,  and  that  Shoreline  and  First  Line  are  problematical 
and  expensive  alternatives.  Numbers  3  &  4  have  been  ruled  out  tor 
all  practical  purposes.  Amazingly,  however,  there  has  been  no 
discussion  with  anyone  in  the  surety  business  about  #2  which  is  the 
use  of  surety  bonds  as  a  serious  vehicle  for  addressing  the  COFR 
problem;  and  I  would  submit  that  if  this  vehicle  were  better 
understood,  both  Congress  and  the  USCG  would  find  that  a  workable 
solution  was  readily  available  to  meet  both  parties  objectives. 
(After  all,  it  was  Congress  in  1884  under  the  Hurd  Act  that 
mandated  the  birth  of  the  surety  industry  to  solve  a  very  similar 
problem,  and  the  surety  industry  continues  today  to  serve  as  the 
vehicle  to  solve  many  Congressionally  mandated  requirements.) 


Surety  Facilities  T>iroughout  US,  Canada,  Englond,  Europe,  Asio 
Appeal  Bonds,  ln|unction  Bonds,  Release  Bonds,  Stipulation  Bonds,  interpleader  Bonds,  Ahoctiment  Bonds,  Fiduciary  Bonds,  Controct  Bonds 
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I  do  not  wish  to  bore  you  with  how  the  technical  aspects  of 
bonding  may  apply  to  OPA  '90,  except  to  suggest  that  this  very 
solution  appears  to  have  been  passed  over  in  deference  to  discourse 
over  expensive  and  complex  financing  and  reinsurance  schemes  which 
do  not  appear  to  be  achieving  the  desired  goals  of  providing  a 
workable  and  financially  secure  vehicle  which  meets  the  intent  of 
Congress . 

If  there  should  be  any  interest  in  your  Committee  as  to  how 
bonding  might  be  used  to  address  the  problems  Congress,  Shipowners 
and  the  USCG  are  having,  we  would  be  more  than  happy  to  explain  in 
greater  detail. 

Thank  you  for  your  time  and  interest. 


Sincerely, 

INTERNATIONAL  SURETIES,  LTD. 


R.  TUCKER  FITZ-HUGH 
President 
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SuDcomminee  on  Coast  Guard  &  Navigation 
House  Committee  on  Merchant  Marine  &  Fisheries 

FINANCIAL  RESPONSIBILITY  FOR  WATER  POLLUTION  fVESSELSl 

July  21,  1894 

Comments  by:      George  J.  Ryan,  President 
Lake  Carriers'  Association 

Lake  Carriers'  Association  represents  98  percent  of  the  tonnage  carried  In  the  domestic  trade  on  the 
Great  Lakes.  Only  a  very  small  percentage  of  this  cargo  Is  liquid  bulk  products.  The  primary  cargos 
carried  are  Iron  ore,  coal,  cement,  sand,  salt,  potash,  and  grains.  None  of  these  cargos  pose  any 
environmental  threat.  Nevertheless,  vessels  owned  by  our  member  companies  must  comply  with 
OPA  90  and  vinth  recently  published  U.S.  Coast  Guard  regulations.  Because  the  U.S.  Coast  Guard 
refuses  to  accept  P&l  Club  membership  as  an  asset,  our  members  will  incur  an  additional  cost  of 
$2,920,000  per  year,  if  they  are  able  to  obtain  Surety  Bonds  as  evidence  of  the  guarantee.  This 
added  cost  will  be  borne  by  basic  U.S.  Industries,  primarily  the  steel  industry  which  Is  in  a  life  and 
death  struggle  with  Imported  foreign  steel. 

As  we  have  testified  before,  we  believe  that  P&l  Club  membership  can  be  treated  as  an  asset  just  as 
several  states  presently  consider  P&l  coverage  as  evidence  of  Financial  Responsibility.  Further,  we 
believe  that  Congress  does  not  preclude  the  U.S.  Coast  Guard  from  acting  in  a  similar  manner,  it  is 
well  known  that  P&l  Club  membership  generally  provides  $500,000,000  in  coverage  and  in  some 
cases  up  to  $700,000,000.  This  coverage  should  be  considered  as  a  current  asset  In  passing  both 
the  worthing  capital  and  net  worth  financial  tests.  In  fact,  U.S.  Government  already  defines  current 
assets  broadly.  Federal  EPA  regulations  for  demonstrating  financial  responsibility  for  a  hazardous 
waste  facility,  40  CFR  264.141  (f)  define  'current  assets'  as  follows:  "cash  or  other  assets  or 
resources  commonly  Identified  as  those  which  are  reasonably  expected  to  be  realized  In  cash  or 
sold  or  consumed  during  the  normal  operating  cycle  of  the  business.'  The  phrase  in  bold,  underiined 
print  could  reasonably  include  expected  insurance  proceeds  for  a  particular  occun-ence. 

U.S.  Coast  Guard  refutes  the  above  contention,  and  there  is  little  we  can  do  to  convince  them  to  the 
contrary.  U.S.  Coast  Guard  believes  the  U.S.  shipowners  control  the  P&l  Clubs  since  they  are 
members.  However,  U.S.  shipowners  do  not  represent  a  major  interest  in  the  clubs.  Most  members 
are  engaged  in  trades  other  than  to  the  United  States  and,  thus,  have  no  need  to  conform  to  rules 
that  set  a  dangerous  precedent.  Thus,  we  ask  this  Committee  to  advise  the  U.S.  Coast  Guard  that 
P&l  Club  Membership  can  be  treated  as  an  asset. 

Our  members  make  no  threats  about  all  commerce  ceasing  if  P&l  Club  membership  is  not  recognized 
as  an  asset.  We  do  state  categorically,  however,  that  the  added  costs  for  surety  bonds  or  for  other 
commercial  insurance.  If  they  are  available,  vAW  add  significantly  to  the  cost  of  doing  business.  For  the 
stronger  companies  obtaining  this  insurance  or  bond  it  will  be  a  financial  burden  to  be  passed  on  to 
the  steel  Industry  or  the  electric  utilities;  for  the  smaller  companies,  without  the  woricing  capital 
requirements  or  net  worth  requirements  required  by  a  surety  company  or  Insurance  company,  there  is 
a  strong  likelihood  of  being  put  out  of  business.  While  the  larger  companies  may  purchase  these 
vessel  assets,  the  added  costs  of  raw  materials  could  well  make  the  difference  between  putting  a  U.S. 
company  dependent  upon  low-cost  materials  out  of  business  in  favor  of  foreign  suppliers. 

If  the  cost  of  this  Insurance  for  surety  bond  led  to  a  safer  or  environmentally  better  system  of  water 
transportation,  the  above  costs  might  be  bearable,  but  the  expense  will  do  nothing  for  safety  or  the 
environment.  Congress  can  address  this  inequity  by  advising  the  U.S.  Coast  Guard  that  P&l 
Insurance  Is  acceptable  as  evidence  of  financial  responsibility. 

GJRical 
07/20/94 
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Coninents  of 

MARATHON  OIL  COMPANY 

Regarding 

U.S.  Coast  Guard's  Interim  Final  Rule  for 
Vessel  Certificates  of  Financial  Responsibility 

Submitted  to 

Subconnlttee  on  Coast  Guard  and  Navigation 

Conmittee  on  Merchant  Marine  and  Fisheries 

U.S.  House  of  Representatives 

August  23,  1994 


Marathon  Oil  Company  is  an  integrated  petroleum  company  involved  in 
worldwide  exploration,  production,  transportation  and  marketing  of  crude 
oil  and  natural  gas;  and  domestic  refining,  transportation  and  marketing 
of  petroleum  products.  Marathon  ranks  as  the  nation's  eighth  largest 
refiner,  and  annually  supplies  some  10  billion  gallons  of  refined 
petroleum  products  to  U.S.  markets. 
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Marathon  Oil  Company  appreciates  the  opportunity  to  inform  the 
Subcommittee  of  its  views  of  the  U.S.  Coast  Guard's  (USCG)  interim  final 
rule  on  vessel  certificates  of  financial  responsibility  (COFR).  The 
Subconmittee  is  to  be  commended  for  holding  hearings  to  determine  the 
impact  of  these  critical  regulations.  In  Marathon's  view,  the  COFR  rules 
have  the  potential  to  significantly  impair  the  financial  well-being  of  a 
large  segment  of  the  petroleum  industry,  to  disrupt  supplies  of  crude  oil 
and  petroleum  products  imported  to  the  United  States,  and  to  increase  U.S. 
energy  costs,  which  will  harm  the  nation's  competitive  position  in  world 
markets  and  unnecessarily  increase  prices  for  American  consumers. 

Intra-industrv  competitive  impact 

The  COFR  regulations  will  place  Marathon  at  a  competitive  disadvantage 
relative  to  larger  competitors  who  operate  their  own  fleets. 

Marathon  Oil  Company  does  not  own  or  operate  any  crude  oil  tankers. 
Consequently,  Marathon  relies  heavily  on  independent  tanker  vessels  to 
transport  the  imported  crude  oil  necessary  to  supply  our  four  domestic 
refineries.  The  COFR  regulations  will  require  independent  tanker  owners 
to  buy  some  form  of  COFR  financial  security,  since  most  independents  do 
not  have  sufficient  financial  resources  to  self-insure.  The  costs  to 
purchase  COFR  financial  security  will  have  to  be  passed  along  by 
independent  vessel  operators  to  cargo  owners  in  the  form  of  higher  rates, 
which  will  increase  significantly  our  raw  materials  costs. 


248 


Marathon's  larger  competitors  who  own  their  own  fleets  have  much  less  need 
for  independent  tankers.  Further,  the  USCG  regulations  require  that  fleet 
owners  only  have  to  self-insure  a  guarantee  for  the  single  largest  tanker 
in  their  fleets,  which  provides  a  significant  competitive  advantage  over 
companies  who  must  rely  on  independent  tankers.  Marathon  believes 
strongly  that  the  USCG  has  interpreted  too  narrowly  the  OPA  90  law  in  this 
respect  and,  as  a  result,  has  unfairly  penalized  a  large  segment  of  the 
petroleum  industry  (i.e.,  those  companies  that  rely  heavily  on  independent 
tankers  to  transport  their  crude  oil  requirements). 

Although  permitted  to  do  so  under  the  COFR  regulations,  as  a  practical 
matter  Marathon  Oil  Company  cannot  provide  the  necessary  financial 
guarantees  on  behalf  of  the  ship  owners  who  transport  our  crude.  Marathon 
currently  imports  about  100  million  barrels  of  crude  oil  per  year,  via 
about  95  separate  shipments  —  approximately  eight  shipments  a  month. 
Based  on  our  interpretation  of  the  regulations,  to  meet  the  COFR 
requirements  on  behalf  of  the  ship  owners,  it  would  be  necessary  for 
Marathon  to  have  in  place  financial  guarantees  sufficient  to  cover 
approximately  two  months'  shipments.  This  would  require  financial 
resources  of  sufficient  magnitude  to  guarantee  a  cumulative  total  of 
roughly  $1.9  billion  outstanding  at  any  one  time!  Simply  stated,  this 
represents  an  impossible  burden  for  Marathon. 

To  further  the  analysis,  Marathon  has  calculated  that  use  of  surety  bonds 
would  increase  our  crude  oil  transportation  costs  by  $21  million  per  year. 
Alternatively,  use  of  the  new  Shoreline  facility  would  add  $11  million  in 
delivered  crude  costs.  These  represent  significant  costs  that  our  larger 
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competitors  with  their  own  fleets  would  not  face  since,  presumably,  each 
would  self-insure  only  its  single  largest  vessel.  To  the  extent  these 
competitors  supplement  their  own  fleets  with  chartered  vessels,  they  could 
have  similar  problems  —  but  with  a  much  smaller  impact  since  they  have 
their  own  fleet  vessels  to  deliver  most  of  their  crude  oil  needs. 

Wasteful  new  insurance  regimes 

In  Marathon's  view,  it  is  wasteful  to  add  new  forms  of  costly  financial 
security  into  the  COFR  procedures  when  essentially  all  tankers  already 
have  good  P&I  insurance.  P&I  insurance  has  a  proven  record  of  paying  for 
pollution  cleanup  expenses.  Furthermore,  the  P&I  insurers  have  never 
stated  they  will  not  insure  OPA  90  liabilities;  they  have  said  they  will 
not  provide  claimants  other  than  their  ship  members  with  guaranteed 
protection.  Although  P&I  administrators  have  problems  with  the  OPA  90  law 
and  with  the  interim  regulations,  we  are  unaware  of  any  constructive 
meeting  where  the  principals  of  the  P&I  associations  and  of  the  Federal 
entities  have  met  to  sort  out  suggested  changes  that  would  result  in  an 
acceptable  compromise.  It  is  critical  that  such  a  meeting  take  place. 

It  should  be  noted  that  new  commercial  market  alternatives  (to  P&I 
insurance)  have  been  explored,  but  they  all  appear  to  have  inordinately 
high  costs.  And  these  new  costs  would  be  in  addition  to  the  existing 
costs  of  P&I  insurance.  For  example,  the  costs  of  Shoreline  Mutual  and 
surety  bonds  are  estimated  to  be  $.116/barrel  and  $.22/barrel, 
respectively.  These  costs  contrast  sharply  with  those  of  the  Oil  Spill 
Liability  Trust  Fund,  which  charges  $.05/barrel,  or  with  $.01/barrel  for 
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the  current  P&I  surcharge  at  LOOP.  Given  the  competitiveness  of  world 
markets,  the  United  States  cannot  afford  to  unnecessarily  inflate  its 
crude  oil  costs.  By  necessity,  these  cost  increases  will  be  translated 
into  higher  commercial  and  consumer  prices.  The  result:  manufactured 
goods  that  cannot  compete  in  world  markets,  and  artificially  inflated 
costs  for  American  consumers. 

Internalized  costs  prompt  vessel  owners  to  operate  safely 

The  incidence  of  cost  of  OPA  90  compliance  must  originate  in  the 
tanker/transportation  segment  of  the  petroleum  business  to  properly  assure 
that  ships  bear  responsibility  for  their  actions.  It  is  logical  to  assume 
that  if  the  initial  payment  response  to  a  spill  is  borne  by  the  vessel, 
and  if  future  insurance  premiums  reflect  past  loss  history,  the  vessel 
operator  will  exercise  more  diligence  in  conducting  safe  operations. 
Therefore,  any  reliance  on  the  other  non-remunerated  guarantors  is 
counter-productive  to  the  goal  of  OPA  90  ~  i.e.,  to  encourage  safe  tanker 
operations.  THE  USCG  itself  has  argued  in  its  Regulatory  Impact  Analysis 
that  the  costs  of  compliance  should  be  "internalized"  in  the  operation  of 
the  vessels  (p.  39). 

Independent  expert  opinions  needed 

Congress  and  regulators  should  seek  out  expert  opinion  from  insurance 
brokers  as  to  the  applicability  of  commercial  COFR  options  to  most  vessel 
compliance  —  not  just  the  few  strong  fleets.  Upon  close  examination,  it 
can  be  determined  that  the  majority  of  oil  imports  that  arrive  aboard 
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independent  oil  tankers  do  not  qualify  for  surety  bonds  or  self- insurance. 
Furthermore,  the  proposed  facilities  such  as  Shoreline  Mutual  are  still 
undercapitalized  and  are  hoping  for  a  strict  COFR  regime  to  provide  them 
with  a  monopolistic  opportunity.  All  the  major  international  insurance 
brokers  and  many  regional  insurance  brokers  employ  experts  in  marine 
operators  and  insurance.  Our  own  inquiries  with  these  experts  have  not 
uncovered  any  commercial  solutions  to  the  COFR  requirements  for  the 
majority  of  ship  owners.  We  challenge  others  to  make  similar  inquiries. 

Supply  disruptions 

In  the  debate  over  the  USCG's  COFR  regulations  it  has  been  suggested  that, 
if  indeed  there  are  problems  in  meeting  the  financial  responsibility 
requirements,  only  a  subset  of  the  shipping  industry  will  experience 
difficulties.  By  inference,  any  resulting  supply  disruptions  will  be 
"minor"  in  scope  and,  therefore,  should  not  cause  concern.  But  past 
history  has  clearly  demonstrated  that  even  the  threat  of  "minor"  oil- 
supply  disruptions  can  result  in  dramatic  price  responses  for  crude  oil 
and  refined  petroleum  products.  Any  disruption  of  petroleum  supplies  will 
likely  result  in  significant  price  volatility  and  higher  consumer  prices 
for  gasoline,  diesel  fuel  and  heating  oil  (as  petroleum  marketers  attempt 
to  secure  supplies  of  these  products  to  meet  their  customers'  needs). 
Simply  stated,  it  is  poor  public  policy  to  implement  regulations  that 
"experiment"  with  unproven  financial-security  regimes,  given  the 
significant  economic  disruption  that  could  result. 
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August  23,  1994 


The  Honorable  Billy  Tauzin,  Chairman 
Subcommittee  on  Coast  Guard  and  Navigation 
51 !  Fcrd  House  Office  Building 
Washington,  DC  20515 

Dear  Mr.  Chairman: 

On  behalf  of  American  Heavy  Lift  Shipping  Company  I  am  pleased  to  submit  the 
attached  statement  for  the  record  in  conjunction  with  your  Subcommittee's  hearing  on  the  Coast 
Guard's  Interim  Final  Rule  on  financial  responsibhty  as  required  by  the  1 990  Oil  Pollution  Act. 
The  Maritime  Institute  fully  endorses  the  views  expressed  by  American  Heavy  Lift,  and  we  wish 
to  associate  ourselves  with  AHL's  remarks. 

As  demonstrated  during  your  July  21  hearing,  there  are  serious  albeit  unintended 
consequences  resulting  fi-om  the  implementation  of  OPA-90  which  may  further  weaken  the 
United  States-flag  merchant  marine  without  contributing  to  the  protection  of  the  marine 
environment.  Clearly,  a  company  like  American  Heavy  Lift,  which  is  committed  to  using  its 
resources  to  construct  double  hull  cargo  carrying  forebodies  for  its  vessels  in  order  to  build  upon 
its  exemplary  safety  record  should  not  be  forced  to  divert  these  resources  to  areas  which  do 
nothing  to  prevent  oil  spills.  Dedicating  resources  to  improved  crew  training  techniques  and 
more  modem  equipment  helps  protect  the  marine  environment  whereas  the  expenditure  of  more 
and  more  resources  for  insurance  only  enriches  insurance  underwriters. 

On  behalf  of  the  Maritime  Institute  and  American  Heavy  Lift.  I  wish  to  thank  you  for 
your  efforts  in  support  of  the  United  States- flag  merchant  marine.  We  stand  ready  to  work  with 
you  and  your  staff  to  ensure  that  the  implementation  of  OPA-90  achieves  its  objectives  in  a 
manner  which  allows  for  the  operation  of  modem,  safe  United  States-flag  ships. 


A  Non-profit  Corporation  ot  International  Organization  ol  Masters.  Mates  &  Pilots  (IIA.  AFL-CIO)  Signatory  Companies 
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AHL 

American  Heavy  Lift  Shipping  Company 

365  CiDil  Street.  Suite  2670 
New  Orleans.  LA  70130 
(504) 522-3300 
(504)  522-5400  Faj 
Telei  203232  AH LSCUR 

August  22,  1994 

Congressman  W.  J.  Tauzin 
Subcommittee  on  Coast  Guard  and  Navigation 
Room  541,  Ford  House  Office  Building 
Washington,  D.C.  20515 

Dear  Mr.  Chairman: 

American  Heavy  Lift  Shipping  Company  (AHL)  owns  and  operates  four  34,000  DWT 
United  States-flag  coastwise  eligible  petroleum  product  tankers.  AHL,  headquartered  in  New 
Orleans,  annually  employs  300  seagoing  personnel  and  nine  office  staff.  Our  realistic 
overhead  structure  and  seagoing  wage  rates  are  among  the  domestic  maritime  industry's  most 
cost  effective,  as  AHL  strives  to  become  more  nationally  and  internationally  competitive  and 
even  more  operationally  safe  and  sound. 

We  greatly  appreciate  your  efforts  in  regards  to  the  Coast  Guard's  Interim  Final  Rule 
on  financial  responsibility  required  by  OPA-90.    As  an  owner  and  operator  of  tankers,  AHL 
will  be  required  to  submit  by  December  28,  1994,  evidence  of  financial  responsibility  that 
meets  the  Coast  Guard's  requirements.    These  requirements  can  and  will  seriously  impact 
American  Heavy  Lift  and  impose  a  financial  burden  totally  out  of  proportion  with  the 
intended  goals  and  objectives  of  the  stamte. 

All  of  AHL's  vessels  are  employed  in  the  U.S.  coastwise  trade  and  annually  deliver 
about  1.2  billion  gallons  of  gasoline,  home  heating  fuels  and  jet  fuels  for  consumption  by 
U.S.  end  users. 

Safe,  effective,  mistake  free  operations  have  become  AHL's  goal  since  inception  and 
the  company'-,  lifetime  spill  ratio  of  .00000001%  although  excellent,  does  not  meet  AHL's 
stated  goal  of  zero  oil  discharged.    To  that  end  the  AHL  management  team  and  seagoing 
employees  have  long  since  dedicated  themselves  to  meet  head  on  the  rigorous,  but  necessary 
tests  of  OPA-90. 

Accordingly,  AHL  has  spent  considerable  dollars  and  countless  hours  upgrading  every 
aspect  of  our  operational  abilities  while  constantly  checking  and  rechecking  our  logic, 
attitude,  form  and  substance  regarding  the  importance,  the  dangers  and  intense 
responsibilities  of  transporting  petroleum  products.    Without  question  this  has  been  time  and 
money  well  spent. 

The  AHL  team  looks  with  pride  upon  our  frequent  oil  spill  practice  drills  and  intense 
training  programs  and  how  these  serve  to  heighten  awareness  and  create  precision  operational 
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methods  and  response  actions.   Vessel  crews  and  terminal  personnel  now  work  in  friendly 
professional  concert  with  respect  to  mistake  free  cargo  transfer  technique  and  environmental 
protection. 

AHL  for  the  past  16  months  has  been  working  closely  with  Avondale  Industries  to 
design  and  build  OPA-90  double  hull  cargo  carrying  forebodies  that  will  meet  all  national 
and  international  requirements  and  the  environmental  challenges  of  the  future.    These  four 
vessels  will  require  more  than  two  years  construction  time  and  will  steadily  employ 
approximately  500  Avondale  Shipyard  workers  and  will  provide  AHL  employees  and 
customers  with  environmentally  safe  tonnage  designed  for  effective  product  transportation. 

Through  the  years  AHL  has  relied  upon  membership  in  the  Standard  Steamship 
Owners  P&I  Association  to  provide  needed  marine  insurance  cover  and  has  used  this  cover, 
through  a  letter  of  undertaking  issued  by  the  club,  satisfied  COFR  requirements  under  prior 
law.    Via  the  Standard  Club.  AHL  currently  has  pollution  coverage  in  the  amount  of  $700 
million. 

In  that  the  clubs  are  unwilling  to  become  COFR  guarantors,  AHL  is  therefore 
exploring  alternative  methods  of  satisfying  the  COFR  requirements.    AHL  wishes  to 
adamantly  correct  the  misperception  that  club  members  have  the  ability  to  direct  the  clubs  to 
submit  to  U.S.  COFR  requirements.    As  a  small  owner/operator,  AHL's  business  represents 
only  a  fraction  of  the  club's  membership.    AHL  does  not  sit  on  the  board  of  the  club  and  has 
no  influence  on  club  policies  and  decisions.    The  club's  cartel  like  structure  precludes 
withdrawal  from  individual  clubs  without  sizeable  penalty  and  greatly  inhibits  competition. 
This  strucmre  has  enabled  their  industry  to  raise  annual  premiums  substantially  over  the  past 
several  years.    AHL's  P&I  premiums  have  risen  from  about  $350,000  per  annum  with  a 
$10,000  per  event  deductible  to  our  current  $1.2  million  annual  premium  with  a  $50,000  per 
event  deductible.    As  far  as  AHL  can  determine  these  increases  have  not  resulted  in  real 
additional  coverage  for  AHL  nor  have  the  clubs  assumed  greater  risks. 

As  a  result  of  OPA's  direct  action  requirement  and  other  restrictions  upon  guarantors 
providing  evidence  of  financial  responsibility,  the  Standard  Club  will  not  provide  a  COFR 
guaranty  and  AHL  is  placed  in  the  undesirable  situation  of  having  to  seek  the  required 
guaranty  from  an  alternative  source.    The  only  option  available  to  AHL  is  to  obtain 
additional  insurance.    Because  of  it's  size  and  financial  strucnire,  AHL  will  not  be  able  to 
self-insure  under  the  IFR.    Similarly,  AHL  does  not  believe  that  it  will  be  able  to  find  a 
guarantor  willing  to  provide  a  CFR  guaranty.    When  taking  into  account  the  "net  quick"  cash 
requirements,  a  surety  bond  becomes  an  option  of  no  viability. 

Accordingly,  AHL  may  be  forced  to  mm  to  the  new  entities  being  formed  specifically 
to  provide  COFR  coverage.    In  addition  to  being  extremely  costly,  (current  estimates  for 
AHL  are  about  $350,000  per  year  plus  insurance  calls  of  a  like  amount)  participation  in  a 
scheme  such  as  that  being  developed  by  Shoreline  Mutual  will  violate  the  double  insurance 
rules  of  the  P&I  clubs.    (Current  Club  correspondence  have  stated  such).    As  a  result, 
AHL's  pollution  cover  of  $700  million  may  no  longer  be  available.    AHL  would  then  be 
forced  to  operate  with  less  pollution  cover,  thereby  exposing  the  company  to  uninsured  risk. 
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Whereas  the  company  now  operates  with  $700  million  of  cover  through  the  Standard 
Steamship  Association,  under  the  IFR  it  will  only  be  required  to  provide  evidence  of 
financial  responsibility  in  the  amount  of  $30,207,000  which  is  the  limitation  amount  for 
AHL"s  largest  vessel. 

The  net  "plain  talk"  is  that  AHL  will  be  forced  to  spend  more  money  for  less 
pollution  coverage  and  will  have  less  dollars  to  spend  effectively  and  logically  on  better 
operational  techniques  and  on  modem  double  hull  tonnage.  Dollars  and  time  spent  on  better 
operational  techniques  via  training  and  double  hull  petroleum  cargo  carrying  space  via  capital 
expenditures  will  help  prevent  spills:  more  dollars  for  less  effective  spill  insurance  coverage 
will  not  prevent  oil  spills.  The  COFR  interim  final  rule  enriches  the  insurance  underwriters. 
Better  training  and  modem  equipment  enriches  the  U.S.'s  precious  environment. 

Consequently,,  we  ask  your  help  to  delay  the  implem.entatinn  of  the  Coast  Guard's 
Interim  Final  Rule  until  such  time  as  its  requirements  can  be  restructured  in  order  to  truly 
protect  the  marine  environment  without  unnecessarily  affecting  safe,  efficient  and 
environmentally-conscious  vessel  operators  which,  like  American  Heavy  Lift,  have  adequate 
marine  insurance  coverage  through  membership  in  a  P&I  Association. 


Richard  D.  Homer 
President 
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WiLMER,  Cutler  x  Pickering 

2A45    M    STREET.   N  W 
WASHINGTON.  DC.  20037-I420 


November  7,  1994 


The  Honorable  W.  L.  Tauzin 
Chairman,  Subcommittee  on  Coast  Guard 

and  Navigation 
Committee  on  Merchant  Marine  and 

Fisheries 
U.S.  House  of  Representatives 
Washington,  D.C.  20515-6230 

Re:    Shoreline  Mutual  Insurance 

Dear  Mr.  Chairman: 

On  behalf  of  Shoreline  Mutual  Insurance,  I  am  writing  to  respond  to  the 
questions  enclosed  with  your  letter  of  September  2,  1994.    I  apologize  for  the  delay  in  this 
response;  as  you  know,  we  did  not  receive  your  letter  until  September  30,  1994. 

The  questions,  and  Shoreline' s  answers,  are  as  follows: 

Question  No.  1:  During  the  hearing,  I  requested  a  list  of  the  organizations 

that  Shoreline  sent  to  solicit  re-insurance  and  what 
reinsurance  has  Shoreline  secured  since  the  hearing? 

Answer  No.  1:  Shoreline  has  a  completed  remsurance  contract  placed  by 

Willis  Faber  North  America  in  New  York.    The 
reinsurance  program  has  already  been  approved  by  the 
United  States  Coast  Guard  (see  attached  letter  from  Mr. 
Daniel  F.  Sheehan  dated  October  19,  1994),  which  has 
described  it  in  the  press  as  a  "beautiful  reinsurance 
package,"  and  by  the  Bermuda  regulatory  authorities. 
The  reinsurance  program  is  to  cover  $290  million  excess 
of  $10  million,  any  one  accident,  per  ship  entered,  and 
in  the  aggregate  in  one  year,  with  a  facility  for  two  free 
reinstatements.    The  identities  of  the  companies 
participating  in  the  reinsurance  package  are,  however, 
confidential. 


Congressman  W.L.  Tauzin 
November  7,  1994 
Page  2 
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Question  No.  2: 


Answer  No.  2: 


Question  No.  ^■ 


Answer  No.  ^• 


Question  No   4- 


What  type  of  reinstatement  policy  will  Shoreline  have  for 
its  members  if  they  have  a  spill  and  file  a  claim?    What 
will  be  the  reinstatement  policy  with  the  reinsurers? 

Shoreline  provides  coverage  to  members  for  an  unlimited 
number  of  oil  spill  liabilities  within  the  policy  year. 
Shoreline  provides  this  coverage  by  using  the  traditional 
mutual  P&I  system,  according  to  which  members  pay  for 
claims,  reinsurance  and  administration  by  means  of 
advanced  and  supplementary  calls.    Shoreline  has 
designed  tariffs  so  that  advance  calls  will,  in  all  normal 
circumstances,  be  sufficient  to  meet  all  the  anticipated 
expenditures,  and  so  that  supplementary  calls  will  only 
be  necessary  where  the  aggregate  total  of  claims  in  one 
year  exceeds  the  amount  of  Shoreline's  standing  funds 
for  claims  contingencies  ($300  million),  and  the 
aggregate  of  its  reinsurance  coverage  available  in  one 
year  ($870  million). 

Does  Shoreline  believe  that  they  are  completely  protected 
in  U.S.  courts  against  direct  action  and  unpaid  claims 
from  a  spill  where  the  owner  is  unable  to  pay  because 
Shoreline  will  be  the  guarantor? 

Shoreline's  position  in  respect  of  this  point  was 
expressed  in  detail  in  Hugh  Bryant's  testimony  to  the 
Coast  Guard  and  Navigation  Subcommittee  on  July  21, 
1994.    Shoreline  accepts  the  Coast  Guard's  wording  in 
the  Interim  Final  Rule  and  in  the  text  of  the  COFR 
guarantee,  and  the  express  wording  of  section  1016(g)  of 
QPA  as  being  sufficient  to  ensure  that  any  direct  action 
against  Shoreline  is  limited  to  the  face  value  of  the 
guarantee. 

Does  Shoreline  believe  they  can  be  approved  and 
operational  in  time  to  provide  adequate  opportunity  for 
negotiating  contracts  with  vessels  owners  for  a  COFR, 
especially  for  vessels  calling  to  the  U.S.  within  the  first 
few  months  after  the  December  28th  compliance  date? 


Congressman  W.L.  Tauzin 
November  7,  1994 
Page  3 
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Answer  No.  4:  Shoreline  is  fully  confident  that  it  will  be  approved  and 

operational  in  good  time. 

Question  No.  5:  If  Shoreline  is  not  approved  by  the  Coast  Guard  in  time 

to  commence  operations  and  provide  evidence  of 
financial  responsibility  for  vessel  owners,  would  you 
request  the  Coast  Guard  to  suspend  the  compliance  date? 

Answer  No.  5:  Shoreline  is  confident  that  this  hypothesis  will  not  arise, 

on  the  grounds  that  it  will  be  fully  operational  and 
approved  in  good  time. 

Question  No.  6:  Could  you  provide  a  comparison  between  what  it  would 

cost  vessel  owners  for  a  few  different  size  vessels  for  a 
CQFR  under  Shoreline 's  coverage  and  what  is  required 
now  (pre-OPA)? 

Answer  No.  6:  Shoreline  is  not  privy  to  details  of  premiums  paid  by 

individual  ship  owners  to  the  P&I  clubs.    Shoreline  is 
only  in  a  position  to  give  information  relating  to  its  own 
pricing,  which  has  already  been  passed  on  to  the 
Subcommittee.    However,  that  pricing  must  now  be 
looked  at  in  the  light  of  a  recent  development  relating  to 
Shoreline.    Shoreline  will  now  operate  as  an  excess 
insurance  to  top  up  the  cover  provided  by  the  P&I  clubs 
in  the  International  Group.    Shoreline' s  amended  tariffs 
are  copied  herewith. 

With  reference  to  Congressman  Lancaster's  question  --  whether  the  new  CQFR 
regulation  will  result  in  shipowners  getting  reduced  insurance  at  much  higher  cost  --  the 
realignment  of  Shoreline  as  an  excess  insurer  on  top  of  the  P&I  club  coverage  means  that  in 
fact  the  aggregate  cover  available  to  shipowners  has  been  increased  by  Shoreline  from  $500 
million  or  $700  million  to  either  $800  million  or  $1  billion,  depending  on  whether  the 
shipowner  avails  itself  of  the  $200  million  excess  insurance  facility  as  well.    In  other  words, 
there  will  be  a  net  increase  in  coverage,  not  a  loss,  as  a  result  of  Shoreline's  insurance.    The 
P&I  clubs,  with  whom  representatives  of  Shoreline  have  met  recently,  have  indicated  that 
they  now  consider  that  there  is  no  double  insurance  involved  in  Shoreline,  when  compared 
with  their  own  coverage. 

1  hope  the  comments  above  respond  fully  to  your  questions  and  that  of 
Congressman  Lancaster.    At  the  same  time,  1  enclose  for  your  attention  a  copy  of  a  statement 
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Congressman  W.L.  Tauzin 
November  7,  1994 
Page  4 

released  on  October  27,  1994,  at  an  open  meeting  for  the  public,  arranged  to  explain  to 
interested  parties  the  latest  developments  relating  to  Shoreline.  I  think  you  will  find  this 
statement  very  useful  in  dealing  with  any  other  questions  you  might  have. 

If  I  can  furnish  any  further  information,  please  do  not  hesitate  to  let  me  know. 


Sincerely, 


Jeffrey  N.  Shane 
Counsel  to  Shoreline  Mutual 
Insurance 


Enclosure 

cc:    The  Honorable  H.  Martin  Lancaster 
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Greek  Shipping  Co-operation  Committee 

6.  Middlesex  Street.  London  El  7EP  •  Tel.  (♦44  71)  247  3773  -  Fax  (♦44  71)  375  2046  -Telex  886255  GRSHIP  G. 


The  Honourable  BiUy  Tauzin.  29  July  1 994 

Chairman,  Subcommittee  on  Coast  Guard  and  Navigation, 

Committee  on  Merchant  Marine  and  Fisheries, 

United  States  House  of  Representatives, 

Room  1334,  Longworth  House  OfiBce  Building, 

Washington,  DC.  20515-6230, 

U.S.A. 


Dear  Mr.  Chairman, 

HEARING  ON  INTERIM  FEVAL  RULE  FOR  VESSEL  CERTIFICATES 
OF  FINANCIAL  RESPONSIBIHT^ 

On  behalf  of  the  Union  of  Greek  Shipowners.  Norwegian  Shipowners'  Association, 
Swedish  Shipowners'  Association,  and  the  Greek  Shipping  Co-operation  Committee, 
we  should  like  to  congratulate  you  and  the  members  of  your  subcommittee  for  your 
timely  initiative  in  calling  the  July  2 1  hearing.  Your  understanding  and  appreciation  of 
the  difficulties  being  faced  by  the  U.S.  and  international  shippmg  industry  in  complying 
with  the  Interim  Final  Rule  for  vessel  financial  responsibihty  under  the  Oil  Pollution 
Act  of  1990  was  a  source  of  great  encouragement. 

We  should  also  Uke  to  thank  you  for  the  invitation  to  our  organisations  to  testify  on 
the  related  subject  of  the  Mandatory  Excess  Insurance  Facility  (MEIF).  As  you  are 
aware.  Mr  Chairman,  we  consider  the  combination  of  resources  currently  available  to 
provide  fluids  for  compensation  for  oil  pollution  damages,  consisting  of  Protection  and 
Indemnity  Association  and  insurance  market  indemnity  insurance,  the  assets  of  the 
shipowners  and  the  US  Oil  Spill  LiabiUty  Trust  Fund,  to  be  inadequate  in  hght  of 
recent  experience  The  MEIF  would  strengthen  the  regime  substantially,  to  the  benefit 
of  the  international  shipping  industry  and  U.S.  pubUc  alike. 

At  the  July  2 1  hearing  you  questioned  why  the  MEIF  was  needed  if  OPA  already  has 
an  "insurance  ftmd",  namely  the  Oil  Spill  LiabiUty  Trust  Fund.  The  Trust  Fund,  in 
structure  and  in  practice,  does  not  fiuiaion  as  an  insurance  fund.  It  pays  claims  to 
third  parties  but  not  for  the  benefit  of  shipowners  as  an  insurance  fimd  would.  When 
the  Trust  Fund  pays  clauus  the  shipowner  must  assume  that  the  Trust  Fund  will  seek  to 
recover  these  amounts  from  the  shipowner  under  rights  of  subrogation.  For  claims  in 
excess  of  OPA  limits,  the  Trust  Fund  is  expected  to  break  the  shipowner's  hmit  of 
Uabihty  and  exhaust  the  owner's  insurance  and  assets,  if  necessary,  ha  pursuit  of  full 
recovery    Moreover,  the  Trust  Fund  does  not  protect  shipowners  fi-om  state  habihty 
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laws,  wdiich  generally  do  not  have  limits.  The  MEIF  would  address  this  massive 
liability  exposure  by  adding  $  1  5  biUion  of  msiu^ance  to  the  shipowner's  standard  P&l 
coverage. 

Mr  Chairman,  the  MEIF  as  proposed  would  not  be  an  extension  of  Big  Government. 
Its  funding  is  to  be  private,  not  from  government  coffers  No  taxation  is  involved 
The  MEIF  is  budget-neutral  In  no  way  does  the  MEIF  duplicate  the  Oil  Spill  Liabibty 
Trust  Fund;  to  the  contrary,  the  privately-funded  MEIF  complements  and  protects  the 
tax-funded  Trust  Fund,  thereby  also  providing  a  measure  of  protection  to  the  Coast 
Guard  budget. 

In  order  to  preclude  the  possibility  of  underinsured  vessels  gaining  a  competitive 
advantage,  it  is  essential  that  such  an  excess  msurance  facihty  be  mandatory  upon  all 
vessels  engaged  m  the  international  ocean  going  petroleum  trades,  and  it  is,  thus, 
necessary  to  turn  to  Congress  for  legislative  assistance.  Our  proposal  calls  for  a 
facility  organised  pursuant  to  an  Act  of  Congress  as  a  not-for-profit,  tax  exempt, 
"govenmient  sponsored  enterprise"  (but  not  a  government  enterprise).  1  must 
emphasise,  it  would  be  financed  entirely  from  the  private  sector  Moreover,  it  would 
be  managed  independently  of  the  U.S  Government  and  would,  in  the  long  run.  be 
entirely  self  sustaining. 

The  modest  mvolvement  of  the  US  Congress  in  estabUshing  such  a  facihty  would 
strengthen  very  substantially  the  resources  available  for  oil  pollution  compensation, 
providing  an  effective,  fair  and  durable  solution  to  the  twin  problems  of  vessel  financial 
responsibility  guaranties  under  OPA  90  and  adequacy  of  sources  of  ftinding  for  oil 
pollution  compensation,  to  the  great  benefit  of  all  concerned. 

1  ask  that  this  letter  be  made  a  part  of  the  record  of  the  hearing  Thank  you  very  much 
for  your  consideration. 

Very  truly  yours. 


Stathes  Kulukundis. 

Deputy  Chairman, 

Greek  Shipping  Co-operation  Committee 
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U.S.  Department        i/tff^K  Director  4200  Wilson  Bivo    Suile  1000 

of  Transportation   iJ^^^^F  Umted  states  Coasi  Guard  Arlington   VA  2220:- 


United  States 
Coost  Guard 


National  Pollution  Funds  Center         Staff  Symbol:  cm 


Phone    (703)235-4756 


5730 

n^T     6  -■• 

The  Honorable  W.J.  (Billy)  Tauzin 
Chairman,  Subcomniittee  on  Coast  Guard 

and  Navigation 
Committee  on  Merchant  Marine  and  Fisheries 
U.S.  House  of  Representatives 
Washington,  DC   20515-2201 

Dear  Mr.  Chairman: 

At  the  COFR  Hearing  on  July  21,  1994,  you  indicated  that  you 
thought  the  Oil  Spill  Liability  Trust  Fund  (OSLTF)  was 
experiencing  only  limited  use.   I  thought  you  might  be  interested 
in  the  enclosed  statistics  which  indicate  use  of  the  Fund  within 
the  Eighth  Coast  Guard  District. 

If  I  can  provide  further  information  on  the  Fund,  please  let  me 
know. 

Sincerely, 


^iiU>^^/^<J%£^4^t*^ 


DANIEL  F.  SHEEHAN 
Director,  National  Pollution  Funds  Center 


End:   (1)   Eighth  CG  District  Totals 
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?H.d.  l^ouie  of  il^epresentatibed 

£ommitttt  on 

IHerttjant  Marine  anb  :f  isfjentfi 

»oom  1334,  longiDortli  i^oust  ©ffitt  Suilliing 

Mastjinfton.  ©£  20515-6230 

November  2,  1994 


President  William  J.  Clinton 
The  White  House 
1600  Pennsylvania  Avenue,  NW 
Washington,  D.C.   20500 

Dear  Mr.  President: 

We  are  writing  to  express  our  concerns  about  the  effects  of 
the  initial  implementation  date  for  the  Final  Rule  issued  by  the 
Coast  Guard  on  July  1,  1994,  requiring  Certificates  of  Financial 
Responsibility  for  vessels.   The  Final  Rule  implements  the 
requirement,  under  section  1016  of  the  Oil  Pollution  Act  of  1990 
(33  U.S.C.  2716) (OPA  '90),  for  owners  or  operators  of  vessels  to 
obtain  evidence  of  insurance  or  other  evidence  of  financial 
responsibility  to  cover  their  potential  oil  spill  liability  under 
OPA  '90.   The  Final  Rule  requires  U.S.  and  foreign  oil  tanlcers  in 
U.S.  waters  to  be  covered  by  Certificates  of  Financial  Responsi- 
bility issued  by  the  Coast  Guard  by  an  "initial  implementation 
date"  of  December  28,  1994. 

We  believe  that  the  December  28,  1994,  deadline  for  compli- 
ance with  the  Final  Rule  may  cause  a  serious  disruption  of  our 
nation's  imported  oil  supply.   The  deadline  may  not  allow  enough 
time  to  conclude  charter  arrangements  for  oil  shipments  and 
complete  voyages  of  oil  tankers  from  the  Persian  Gulf  to  the 
United  States.   We  understand  that  it  takes  approximately  37  days 
for  a  vessel  to  arrive  in  the  Gulf  of  Mexico  from  the  Persian 
Gulf.   It  also  takes  approximately  2  weeks  to  complete  charter 
arrangements  for  an  oil  shipment.   This  does  not  include  the 
additional  days  needed  for  lightering  and  transshipment  of  oil  to 
U.S.  ports.   No  one  can  state  with  certainty  when  all  U.S.  and 
foreign  oil  tankers  must  be  covered  by  Certificates  of  Financial 
Responsibility  to  avoid  a  disruption  of  our  imported  oil  supply. 
Obviously,  however,  we  are  nearing  the  date  when  a  disruption  of 
our  oil  supply  is  inevitable  if  Certificates  of  Financial  Respon- 
sibility are  not  available. 
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The  effects  of  a  disruption  in  our  foreign  oil  supply  would 
be  disastrous.   Close  to  75  percent  of  the  crude  oil  and 
approximately  two  thirds  of  the  refined  product  imported  into  the 
United  States  in  recent  years  was  carried  aboard  independent 
vessels.   If  independent  vessel  owners  cannot  obtain  Certificates 
of  Financial  Responsibility  from  the  Coast  Guard  because  of 
unavailability  of  affordeible  insurance,  there  will  be  a  major 
shortfall  in  our  oil  supply.   If  the  supply  of  oil  to  the 
independent  refineries  is  disrupted,  shortages  will  occur  not 
only  in  gasoline  and  heating  oil,  but  also  in  jet  fuels,  fuels 
for  military  aircraft,  and  electricity  production.   The  gasoline 
lines  in  this  country  following  the  1973-1974  Arab  oil  embargo 
were  caused  by  a  shortfall  of  less  than  6  percent  of  the  nation's 
domestic  consumption.   Obviously,  there  is  a  potential  for  a  much 
greater  disruption  under  the  present  circumstances. 

Another  concern  of  ours  involves  the  Coast  Guard's  position 
that  it  is  appropriate  for  cargo  owners  to  obtain  surety  bonds  or 
otherwise  enable  a  tanker  owner  to  obtain  a  Certificate  of 
Financial  Responsibility  on  a  voyage -by -voyage  basis.    Several 
of  us  were  members  of  the  Conference  Committee  for  the  Oil 
Pollution  Act  of  1990  that  specifically  rejected  cargo  owner 
liability  for  oil  spills.   The  responsibility  for  insurance 
coverage  lies  with  the  vessel  owner,  and  it  is  not  acceptable  to 
require  cargo  owners  to  indirectly  assume  a  vessel  owner's 
liability  because  no  suitaible  insurance  alternative  exists. 

This  year,  about  45  percent  of  our  foreign  oil  supply  has 
been  imported  by  independent  oil  refineries.  Independent  oil 
companies  simply  cannot  afford  to  act  as  cargo  guarantors.  A 
disruption  of  oil  supply  to  independent  refineries  would  have 
disastrous  effects  on  their  businesses  and  employees,  as  well  as 
on  the  businesses  and  consiomers  who  depend  on  them  to  supply 
their  products. 

Finally,  we  are  concerned  because  there  may  be  many  safe, 
responsible  vessel  owners  who  are  unable  to  obtain  Certificates 
of  Financial  Responsibility  using  the  insurance  options  currently 
available.   The  regulations  implementing  the  requirement  for 
Certificates  of  Financial  Responsibility  should  not  cause  U.S.  or 
foreign  vessel  owners  who  operate  safely  in  U.S.  waters  to  go  out 
of  business.   This  would  concentrate  control  of  oil  transpor- 
tation resources,  and  have  an  anticompetitive  impact  in  the  world 
oil  market.   If  safety  is  not  an  issue,  market  forces  should 
control  who  operates  in  the  international  oil  transportation 
business.   Implementation  of  the  certificates  of  financial 
responsibility  requirement  under  OPA'  90  should  not  control  the 
supply  of  vessels  that  are  available  to  transport  oil  to  the 
United  States. 
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We  encourage  you  to  delay  implementation  of  this  Final  Rule 
until  there  are  insurance  options  available,  which  are  both 
affordable  and  reliable  for  U.S.  and  foreign  vessel  owners  to 
obtain  Certificates  of  Financial  Responsibility  from  the  Coast 
Guard.    The  consequences  to  our  economy  and  to  the  citizens  of 
our  country  of  forcing  a  premature  deadline  are  simply  too  great 
to  risk. 


Sincerely, 


J:ujU^ 


W.  J.  CBilly) 
Chairman 

Subcommittee  on  Coast  Guard 
and  Navigation 


ick  Fields 
banking  Republican  Member 
Committee  on  Merchant  Marine 
and  Fisheries 


j^0W^.Q^        (4'^^-— rG  C^^tS^ 


Solomon  P.  Ortiz 

Chairman 

Subcommittee  on  Oceanography, 
Gulf  of  Mexico,  and  the 
Outer  Continental_^Shelf 

Greg  Laugtiiiffi 
Member  of  Congress 


Howard  Coble 
Ranking  Republican  Member 
Subcommittee  on  Coast  Guard 
and  Navigation 


Herbert  H.  Bateman 
Ranking  Republican  Member 
Subcommittee  on  Merchant 
Marine 


The  Honorable  Federico  Pena 

The  Honorable  Lloyd  Bentsen 

The  Honorable  Hazel  R.  O'Leary 

The  Honorable  Alice  M.  Rivlin 

The  Honorable  Thomas  F.  "Mack"  McLarty  III 
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CERTIFICATES  OF  FINANCIAL  RESPONSIBILITY 
A  COST  BENEFIT  DISCUSSION 

The  present  Certificate  of  Financial  Responsibility  rulemaking  presents  an  excellent 
opportunity  to  examine  regulatory  costs  in  terms  of  the  value  received. 

Background 

OPA-90  created  a  scheme  to  finance  oil  spill  damages  and  clean-up  costs  that  involves 
contributions  by  both  the  spiller  and  the  owners  of  the  oil.  In  the  marine  transportation 
context,  the  shipowner  is  liable  for  these  costs  up  to  a  limit  of  liability.  Above  thai,  the 
risk  is  spread  to  cargo  owners  and  their  customers  through  a  tax  on  refinerv  receipts. 
This  tax  finances  the  $1  billion  Oil  Spill  Liability  Trust  Fund.  If  the  shipowner  fails  to 
respond  to  a  spill,  this  fund  will  also  pay  the  shipowner's  share  of  the  cost  so  that  all 
injured  parties  are  assured  of  compensation  and  funds  are  always  available  to  clean  up  the 
spill. 

A  shipowner's  limit  of  liability  is  based  on  vessel  size.  The  average  large  tanker  that 
enters  U.S.  ports  would  have  a  liability  limit  of  approximately  SI  15  million.' 
Shipowners  mutualize  oil  spill  liability  with  other  shipowners  through  Protection  and 
Indemnity  Clubs  which  insure  95  percent  of  the  oceangoing  fleet.  Standard  P&I  coverage 
for  oil  spills  is  S500  million,  about  $475  million  of  which  is  underwritten  by  Lloyds  of 
London  through  a  reinsurance  contract  with  the  P&l  clubs.  The  clubs  are  organized  to 
reimburse  or  "indemnify"  shipowners  for  the  costs  incurred  in  paying  covered  liabilities.^ 

Under  this  mutualization  and  reinsurance  scheme,  the  major  portion  of  oil  spill  liability 
risk  IS  spread  internationally  through  premiums  or  "calls"  on  all  club  members.  Another 
portion  is  concentrated  in  the  United  States  through  a  "per-call"  surcharge  on  shipowners 
whose  tankers  call  here.  To  manage  these  risks,  the  Club  rules  require  the  shipowners  to 
mitigate  damages^  and  operate  their  ships  in  a  responsible  manner. 

To  maximize  the  probability  that  a  shipowner's  funds  will  be  available  to  respond  to  an 
oil  spill,  OPA-90  calls  upon  the  Coast  Guard  to  issue  Certificates  of  Financial 
Responsibility  based  upon  a  showing  that  the  shipouTier  is  financially  capable  of 
responding  to  a  spill  up  to  the  limits  of  liability.  OPA-90  also  states  that  anyone  who 
provides  evidence  of  financial  responsibility  for  the  shipowner  will  be  considered  a 
"guarantor"  and  be  subject  to  direct  suit  by  injured  parties. 

The  P&I  clubs  have  indicated  that  they  would  not  be  interested  in  insuring  the  additional 
risks  associated  with  becoming  guarantors  under  OPA-90  and  would  not  be  in  a  position 


'  This  assumes  a  1 50,000  deadweight  ton  tanker  which  is  about  the  size  of  the  average  laiftS  tanker  that 

enters  U.S.  ports    The  $  1 1 5  million  includes  S5  million  which  is  the  maximum  limit  of  liability  under 

CERCLA 

-  This  IS  generally  called  the  "pay-to-be-paid"  rule. 

'  Called  the  "sue-and-labor"  rule. 
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to  provide  evidence  of  financial  responsibility  under  a  regulatory  system  which  furthered 
this  concept.  Although  Lloyds  has  not  spoken  as  an  institution  on  the  issue,  the 
indications  are  that  those  underwriters  would  not  be  interested  in  this  business  either.'* 
Thus,  under  any  rule  that  contains  guarantor  status  for  insurance  companies,  P&l 
insurance  generally  would  not  be  available  to  shipowners  to  provide  evidence  of  financial 
responsibility. 

Seventy  percent  of  the  crude  and  petroleum  products  transported  by  water  in  the  United 
States  are  carried  by  relatively  small  independent  shipping  companies. ^  A  similar,  if  not 
greater,  percentage  of  small  operators  carry  the  imported  oil  that  makes  up  about  50 
percent  of  America's  petroleum  consumption.  Without  the  ability  to  use  P&I  insurance  to 
demonstrate  the  ability  to  respond  to  an  oil  spill,  most  of  these  small  shipping  companies 
could  not  qualify  for  a  COFR.* 

Despite  this  reality  --  and  a  great  deal  of  discretion  in  the  matter  —  the  Coast  Guard 
appears  intent  on  issuing  a  final  rule  that  would  require  these  independent  shipowners  to 
provide  guarantors  for  their  liabilities  thus  eliminating  P&l  insurance  as  an  option  for 
establishing  financial  responsibility.  While  acknowledging  this  could  cause  economic 
chaos,  the  agency  appears  to  justify  this  regulatory  approach  with  the  assumption  that 
their  proposed  rule  will  create  a  new  insurance  market  and  a  new  insurance  facility  will 
emerge  to  provide  guaranties  for  these  smaller  companies.  In  fact,  promoters  of  two  new 
Bermuda-based  companies  have  provided  comments  to  the  rulemaking  docket  indicating 
that  they  would  insure  shipowners  and  guarantee  their  liability  for  oil  spills  under  federal 
law.  One  such  group  has  also  publicly  stated  that  they  would  require  $400  million  in 
premiums  to  issue  the  guarantees  needed  under  the  Coast  Guard's  proposed  rule.  These 
premiums  would  be  in  addition  to  existing  P&I  "calls"  as  it  is  believed  that  no  shipowner 
would  be  willing  to  give  up  its  existing  insiorance. 

This  is  the  best  case.''  Many  commentators  have  observed  that  the  likelihood  of  this  new 
facility  emerging  is  small  particularly  due  to  the  reluctance  of  Lloyds  to  reinsure  these 
risks.  Nevertheless,  it  provides  a  basis  for  comparing  costs  versus  benefits  of  the 
proposed  rule. 


''  See  quote  of  Richard  Youell,  a  leading  Lloyd's  underwriter  in  Lloyd's  List,  April  23,  1994:  "You  can  lead 

a  horse  to  water  but  you  cannot  force  an  underwriter  to  drink  the  poisoned  draughts  of  the  Oil  Pollution 

Act," 

5  Final  Report,  Economic  Analysis  of  Alternatives  for  demonstrating  Financial  Responsibility  under  the  Oil 

Pollution  Act  of  1990,  Nathan  Associates  Inc,  April  14,1994 

*  Ibid. 

^  Most  commentators  predict  a  rationalization  of  the  fleet  serving  the  country  providing  a  shortage  of 

vessels  to  carry  its  commerce  as  the  most  probable  consequence  of  the  proposed  rule. 
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Oil  spills  of  any  consequence  aren't  regularly  happening  in  the  United  Stales  as  the  Coast 
Guard  and  cargo  owners  have  been  doing  an  excellent  job  of  screening  vessels  that  come 
here.  Thus,  the  risk  of  an  oil  spill  occurring  that  would  test  the  performance  of  the  P&I 
system  is  small.  Moreover,  the  P&I  clubs'  performance  in  supporting  their  members  in 
the  United  States  and  worldwide  has  been  outstanding.  Consequently,  the  risk  of  a 
shipowner  defaulting  on  its  obligations  because  a  P&I  club  didn't  perform  are  small  as 
well.  Combinmg  these  probabilities,  the  risk  of  the  Oil  Pollution  Fund  having  to  pay  the 
shipowner's  share  of  a  spill  is  even  smaller  yet.*  Nevertheless,  it  could  happen,  and  for 
the  sake  of  debate  we  could  assume  a  very  conservative  five  percent  annualized 
occurrence  rate. 

A  convenient  method  of  monetizing  the  cost  of  such  occurrences  for  analytical  purposes 
is  to  multiply  the  probability  of  something  happening  times  the  cost  of  that  occurrence. 
In  this  case,  it  would  be  5%  times  the  high  average  limit  of  liability  of  $1 15  million.  The 
product  is  $5.75  million  a  year.  This  represents  the  potential  annualized  cost  to  the  fund 
and,  conversely,  the  presumed  value  of  a  regulatory  regime  designed  to  create  a  market 
for  a  new  insurance  facility  that  would  provide  guaranties  for  shipowners.' 

Cost 

Assuming  that  a  new  facility  will  emerge  to  guarantee  the  shipowner's  performance,  the 
cost  to  the  American  economy  of  creating  these  guarantors  for  the  shipowners  will  be 

about  S400  million.'" 

Conclusion 

Considering  only  one  year's  premium,  the  cost  of  this  regulation  exceeds  the  benefit  by 
almost  70  times.  Moreover,  the  same  consumer  base  will  pay  the  S400  million  cost  of 
guarantors  as  would  be  paying  the  $5.75  million  potential  cost  to  the  fund  if  no 
guarantors  were  in  place  The  President  has  ordered  that:  "Each  agency  shall  assess  both 
the  costs  and  the  benefits  of  the  intended  regulation  and,  recognizing  that  some  costs  and 
benefits  are  difficult  to  quantify,  propose  or  adopt  a  regulation  only  upon  a  reasoned 


*  Commentators  on  the  rulemaking  have  proposed  alternative  approached  that  would  reduce  this  risk  even 
further  while  allowing  the  use  of  P&l  insurance    See  December  17,  1993  comments  to  the  regulatory 
docket  by  "A  Coalition  of  Eight  American  Shipping  Companies  " 

'  Guarantor  status  also  contemplates  du-ect  suits  by  injured  parties  against  the  guarantor    The  reader  is  left 
to  evaluate  the  positive  or  negative  aspects  of  this  attribute,  particularly  in  face  of  the  administrative 
alternative  provided  in  OPA-90  for  the  administrative  senlement  of  claims  by  the  Oil  Spill  Pollution  Fund 
'"  Some  of  this  premium  will  return  to  the  United  States  in  the  form  of  claims  payments    However,  the 
existmg  P&l  system  will  return  the  same  amount  so  this  $400  million  is  considered  the  costs  of  the 
■guaranty"  that  will  protect  against  the  need  for  the  fund  to  pay  out  $5.75  million  annually  due  to  P&l 
insurance  failure. 
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determination  that  the  benefits  of  the  intended  regulation  justify  its  costs.""  Regulator}' 
alternatives  have  been  suggested  that  are  within  the  Coast  Guard's  discretion  and  which 
would  allow  the  use  of  P&I  insurance  with  little  or  no  additional  cost  to  the  economy. 
These  alternatives  should  be  presented  to  the  public  in  regulatory  language  so  that  they 
can  be  thoroughly  evaluated. 

06/11/94 


"  Executive  Order  12886,  September  30,  1993 
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SEP  u  b  iab\ 


United  States  Department  of  the  Interior 

M1NER.\LS  M\NAGEMENT  SERVICE 
Washingloii.  DC  20240 

Honorable  Gene  Taylor  A.I|ro|    in.oi 

House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Taylor: 

I  was  recently  informed  that  at  the  July  21,  1994,  hearing  before  the  Merchant  Marine  and 
Fisheries  Subcommittee  on  Coast  Guard  and  Navigation  on  vessel  Certificates  of  Financial 
Responsibility  (COFR)  you  inquired  on  the  status  of  rulemaking  with  regard  to  COFR 
requirements  fc  "offshore"  facilities,  including  small  fuel  operations.    I  am  pleased  to  be  able 
to  provide  you  with  the  following  information. 

The  Minerals  Management  Service  (MMS)  is  taking  a  cautious  and  deliberate  approach  to 
implementing  the  requirements  of  secUon  1016(c)  of  the  Oil  Pollution  Act  of  1990  (OPA  90). 
On  August  25,  1993,  we  published  an  Advance  Notice  of  Proposed  Rulemaking  (ANPR) 
focused  on  OPA  90  oil  spill  financial  responsibility  requirements  for  "offshore"  facilities. 
Within  the  ANPR,  we  indicated  the  kinds  of  "offshore"  facilities  within  the  navigable  waters  of 
the  United  States  that  may  be  subject  to  the  oil  spill  financial  responsibility  requirements  of 
OPA  90,  as  derived  from  the  language  and  legislative  history  of  section  1016.   This  ANPR  was 
published  to  help  us  gather  information  used  to  identify  and  document  the  effects  of  these 
requirements  and  to  identify  alternative  approaches  to  structuring  a  future  Proposed  Rule. 

We  published  this  ANPR  to  ensure  that  those  who  may  be  affected  by  a  future  Proposed  Rule 
would  have  the  fullest  opportunity  to  participate  in  the  development  of  fair  and  just  regulations 
that  are  consistent  with  the  law.    We  received  over  1,900  written  comments  and  verbal 
testimony  from  5  public  workshops.   We  are  still  reviewing  and  analyzing  these  comments,  and 
it  would  be  premature  for  us  to  address  them  at  this  point  because  our  analysis  is  incomplete. 

Please  find  enclosed  a  copy  of  the  testimony  that  the  MMS  Director  presented  before  the  House 
Committee  on  Merchant  Marine  and  Fisheries  on  this  ANPR.    I  hope  that  it  will  be  helpful  to 
you.    Please  let  me  know  if  there  is  any  way  that  I  may  be  of  further  assistance. 

Sincerely, 


I    dynthia  Quarterman 
Acting  Director 
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